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FURUḌ AL ‘AIN AND
FURUḌ AL KIFAYAH
Abdulrahman al-Sālimi

“Let there arise out of you an ummah (band of
people) inviting to what is good, enjoining what
is right and forbidding what is wrong”
The Holy Qur'an, Āl 'Imran – 104.

I

f we ponder over the above Qur’anic verse we will
observe that it calls for the creation of a group - or
elite class - of people to perform three tasks:
inviting to what is good (khair), enjoining what is right
(ma’ruf) and forbidding what is wrong (munkar). In
doing so, they can look forward to attaining felicity and
success.
In view of the momentous responsibilities this
group is expected to undertake, it would be useful to
establish what precisely these tasks involve.
The first thing we should note is that the “group
inviting to what is good” is referred to as an “Ummah”.
5
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While it is true that dictionary definitions of “Ummah” include the meanings
of “group” or “class”, the fact that this word is more commonly understood
to mean the Islamic Nation suggests that the elite class symbolises the
whole Nation, since its mission is to represent the Nation and convey the
Messenger of Allah (PBUH)’s Message to it. This it duly did and the Nation
responded by embracing Islam.
So the din (Islamic religion) was founded on the Message, and the
‘ulama (scholars) who inherited the knowledge passed down from the
Messenger of Allah became the representatives of the Ummah (Nation)
with responsibility for teaching, safeguarding and propagating the Faith.
From this we can conclude that applying the term Ummah to the
community of scholars and propagators of the Faith demonstrated two
things - firstly, that they were acting on behalf of the Nation and secondly,
that their mission was of crucial importance.
Although they appeared to be charged with performing three tasks, in
reality they had only one task – a single task comprising the combined
functions of inviting to what is good, enjoining what is right and forbidding
what is wrong.
Enjoining what is right and forbidding what is wrong is in fact a
definition of inviting to what is good. “What is good” is an all-embracing
concept which includes sound faith and beliefs, a commitment to the Good
Life (“right”) and a rejection of a life of corruption and depravity (“wrong”).
In fact, inviting to what is good goes even further than this. Another
Qur’anic verse – “Strive together as in a race towards all that is good…”. is
an injunction expressed in the plural form, indicating that the invitation to
do good is addressed to the whole of humanity. This implies seeking
common ground and offering guidance beyond the boundaries of the
Islamic Ummah, while at the same time promoting what is right and setting
a worthy example within the Muslim community.
From this we can understand that the term “‘ulama” does not apply
solely to religious scholars who only teach the elements of the Faith and
the correct way to worship; it is also applicable to numerous other groups
of people who are conversant with the religious and temporal sciences and
6
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the belief systems of other nations and peoples. Naturally, they comprise a
wide range of different classes and groups, not just one. This is the way it
should be, since the credibility of Islam’s invitation to what is good can
only be judged by comparing it with the messages of other religions within
a common context. From there it will be possible to develop persuasive
arguments and use common ground as a springboard to broader horizons.
We and the followers of other faiths and cultures will thus be able to
work together. And when the Qur’an refers to “evidence” or “bearing
witness” we can get a sense that the “invitation to good” has reached the
highest possible level.
The Qur’an also says: “It is a Dhikr (Message) for thee and for thy
people, and soon shall ye be brought to account”. Qur’an scholars interpret
Dhikr as meaning the Qur’an, but it would be wrong to think that it is just a
synonym for a book; after all, the Qur’an also says: “We have sent down the
Dhikr; and We will assuredly guard it from corruption”. So Allah, Glory be
to Him, the Most High, has also given us His guarantee that He will
safeguard the Dhikr – or text of the Holy Qur’an – for us.
For the Ummah, its mission and its scholars, success and felicity can
only be achieved if:
1. The Ummah conveys the Message faithfully and with the utmost
diligence.
2. An elite class is trained and educated to convey the Message to the
coming generations and the world.
3. The Message contains the three elements of khair (good), ma’ruf (right)
and avoidance of munkar (wrong) and evil practices.
4. We recognise that we can only attain felicity through success within
ourselves and in our dealings with others.
5. We recognise that to attain felicity in this sense it is essential not only
to follow the Qur’an, but also to use ijtihad (interpretative judgement)
and creative thinking in the interests of progress and in response to the
changing demands of the world of today. This is the meaning of furudh
al kifayah (collective obligations).
7
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Furudh al ‘ain (individual obligations) are textual injunctions stipulated
in the Qur’an and apply to every individual Muslim without exception, while
furudh al kifayah are a response to the demands of time, place and
circumstances and it may be permissible for some individuals to perform
them on behalf of the whole group or community.
Furudh al kifayah are designed to serve two purposes – to supply a
need and to improve the life of the Ummah and help enable it to overcome
difficult situations. In former times the ‘ulama applied these furudh
(obligations) to religious matters such as salat al janazah (the funeral
prayer), salat al istisqa’ (the prayer for rain) etc.
Sometimes furudh al kifayah were extended to include “greater and
lesser masalih (benefits/interests)”, such as the formation of armies to
defend holy places and territories, or the pursuit of learning in certain
fields needed by the Ummah in which there was a shortage of trained
personnel, such as medicine, languages or comparative religion. (These
two latter disciplines would enable the Ummah to defend and safeguard
the interests of Islam, help propagate the Faith and establish relations
with other nations in the interests of Muslims and the peoples of the
world as a whole).
If issues were not covered by a specific textual injunction but
nevertheless regarded as necessary, some ‘ulama would determine furudh
al kifayah on the basis of qiyas (analogy), which they applied according to
established fiqh (jurisprudence/doctrine) principles. Alternatively, they
would class them as “tahqiq al manat” (“ascertainment of effective cause”).
This approach was common among scholars until the seventh century AH,
though some regarded it as “theoretical”. The community’s general masalih
were not classed as furudh al kifayah or “essential needs” but as being
among the maqasid al kulliyyah (general objectives) of the Shariah.
We can derive the five principles of the maqasid al kulliyyah or “vital
interests” from studying the Qur’an and the Sunnah. They are: the rights of
the nafs (life), ‘aql (mind), din (religion), nasl (progeny) and milk (property) –
that is, the elements needed to maintain and safeguard human life from
the point of view of its continued existence, its knowledge and learning, its
8
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religion (including morality and regularity of habits), its family, and its
wealth and property honourably acquired. Anything that contributes to
these can be classed as being among the maqasid of the Shariah, which
means that furudh al kifayah are concerned with the “dhururat al Shar’iyyah”
(“Shariah necessities”), as well as certain matters related to acts of
worship. Issues such as economic and social development and efforts to
achieve a better life fall into the maqasid category and are relevant to the
Nation’s mission, and the sovereignty, progress and prosperity of the
Islamic Ummah and the wider world.
Let us strive through our actions to promote our Ummah to the world
and to those who are working for the good of mankind. Let us make every
effort to improve our lives and contribute to modern civilization and the
world of today. It is to this end that Al Tasamoh magazine seeks to serve the
cause of progress, entente and mutual understanding between peoples.

9

ETHICS AND FREEDOM:
BETWEEN THE NECESSITY OF
DUTY AND THE RATIONALISM
OF DEMOCRATIC
INTERCOMMUNICATION
(FROM KANT TO HABERMAS)
Ezziddin al Khattābī

W

hatever their particular school of thought,
philosophers have always regarded “right” as
the noblest expression of human freedom and
dignity. The English philosopher Thomas Hobbes
maintained that right depended upon “freedom, and
(that) what is meant by human freedom is that a man
should act as he wishes or refrain from acting”1. The
German philosopher Immanuel Kant stated that right
was “a set of conditions which enable the individual will
of each one of us to be in harmony within its framework
and in accordance with universal laws”2.

This would imply that consideration of the question
of right requires the activation of ethical intention within
a political context. That is the direct opposite of the
popular Machiavellian view, which divests politics of any
1 Thomas Hobbes: Leviathan (Leviathan), Sirey 1971, P. 128.
2 Immanuel Kant: Doctrine du Droit (Doctrine of Right), Vrin, 1971, P. 106.

Scholar from Morocco.
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ethical content. Freedom and commitment cannot be seen in isolation from
government, legitimacy, legality, laws, democracy and human rights as
long as they are related to man as a being with a will who aspires to activate
the principles of justice, equality, tolerance, citizenship - principles that
provide the framework within which the realms of morality and politics
intersect.
The basic problem we need to consider here is: How can we define the
relationship between moral and social imperatives, duties and freedom as
the basis of every right?
We suggest the following steps may help to resolve the question:
– Taking Kant’s duty ethics as a starting point for considering moral
law vis-a-vis freedom.
– Considering, with an open mind, an important problem raised by
the contemporary German philosopher Jurgen Habermas– that is,
the relationship between right and morality and the issues they
entail which have a bearing on the interaction between individuals
and democratic debate in the public space.
– Defining the relationship between the law as an instrument for
imposing imperatives, and rights as freedoms; this will enable us
to move on from discussing right as a general concept to a
discussion of human rights, while raising the question of the
relationship between the universal and the particular in that
context. (By this we mean human rights from the Islamic or Arab
point of view, for example).

1 – From right to duty
Where human behaviour is concerned, how is it possible to reconcile
freedom and necessity or move between the will and the imperative as a
duty? In his book The Metaphysical Elements of Ethics Immanuel Kant says
that human behaviour only has a moral value if it has its origin in duty. This
can be seen in the fact that every action entails the person who performs it
acting in accordance with the maxim which applies to it; according to this,
duty is the necessity of performing an action on the basis of respect for the
12
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law1. And while a moral action does not derive its value from its designated
purpose, respect for the law must be independent of the substance of that
action, because a moral maxim does not aspire to any pragmatic purpose;
it responds solely to the promptings of the conscience. Accordingly, Kant
states that moral duty is not an empirical concept, because moral value is
not defined by actions that we see, but rather by the principles underlying
those perceived actions2. We cannot therefore deduce the concept of duty
on the basis of experience, because experience is unable to endow it with
those qualities of necessity and universality that make it a purely rational
imperative. Loyalty in friendship, for example, must be imperative, even if a
person has no friend.
Duty, then, is an a priori matter which originates in reason; this means
that morality must have a metaphysical basis – i.e. it must be based upon
an a priori study which sets out the conditions required to enable morality
to exist. Hence reason-based rules appear to be in the recommendations
and imperatives class; in other words, they are duties.
In this connection Kant says: “All imperatives are expressed by the
verb ‘shall’ (‘sollen’). This is a reference to the relationship that exists
between the objective law of reason and the will, which is by necessity
undefined by that law since it is generated within the self”3. Since duty is
not based on either experience or pragmatism – that is, since it is
independent of any concrete purpose – it must necessarily have a universal
quality, and this is what enables it to be expressed in the following
formulation: “Act only according to that maxim whereby you can at the
same time will that it should become a universal law”4. All other moral
imperatives may be derived from this maxim.
While the universality of moral law which has its origin in reason exists
in nature, the universal imperative of duty can be expressed in the following
1

Immanuel Kant: Fondements de la Metaphysique des Moeurs (Groundwork for the Metaphysics of
Morals), Ceres Editions, Tunis, 1994, P. 71.

2 Ibid. P. 82.
3 Ibid. P. 21.
4 Ibid. P. 103.
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formulation: “Act as if the rule governing your action were established by
your will as a universal law of nature”1. Hence a moral maxim based on
reason is the true “legislator” of our actions; so to be richly endowed with
reason and an exceptional will is an end in itself for any human being.
Any person, according to Kant, exists as an end in himself, not as a
means to be used by one will or another as it sees fit, because value cannot
be estimated in terms of price. If the only way things or objects can have a
value is on the basis of our own subjective judgement, the value of rational
beings or people is absolute and categorical. That is the basis of the
following categorical imperative: “Act in such a way that you treat humanity,
whether in your own person or in the person of any other, never merely as a
means to an end, but always at the same time as an end”2. Since man
must not be treated as a means to an end, he will never be merely the
object of universal legislation decreed by moral law. Instead, he will himself
be the legislator, because he cannot receive or accept the law relating to
him from outside himself. Here the basic principle is that it is the human
will which has established universal legislation on the basis of its moral
maxims, which are based upon reason. This is known as the principle of
the “independence of the will”.
This principle enables us to understand how our compliance with the
law is devoid of any pragmatic element. We obey the law because it is we
who enacted it. While the will has given itself its moral law, it is independent.
This raises the question of freedom as an embodiment of the
independence of the will - an issue that defines the moment of transition
from the metaphysics of morals to the critique of practical reason.3

2 – From duty to freedom
The individual’s independence is closely linked to the question of
dignity. This is why Kant regards independence as being the underlying

1 Ibid. Pp. 103-104.
2 Ibid. Pp. 114-115.
3 Ibid. Pp. 120-121.
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principle of natural human dignity and every natural rational entity.
Independence of the will is the highest principle of morality, because it
enshrines the will to universal legislation and respect for the human being
whose dignity is based on and inspired by that independence. And since
freedom is linked to the principle of independence, it offers the only
practical means of enabling us to be guided by reason in our behaviour.
Hence the most meticulous and profound philosophers find it impossible to
harbour doubts on human freedom. Human freedom is linked to a morality
which elevates “what must be” to a higher level at the expense of “what is”
and decrees that “what must be” is achievable.
Freedom is that “possible” that can be achieved though action. That
means that human behaviour is an embodiment of freedom on the basis
that “the independence of the will is the only principle underlying all moral
laws and the duties that correspond to them”1. It is in this sense that we
can speak about necessity and freedom in relation to mankind, since man
is subject to laws in his capacity as a being who belongs to the world of
phenomena; at the same time, he is aware of his existence as a free being
within a rational system of things2. Freedom is basically surrender to
reason; Kant calls it the rational system and in this context he defines
freedom as “independence of the will vis-à-vis every law, with the exception
of moral law”3. Therefore, freedom is both a condition and a cause of the
existence of moral law, while the latter is both the path to freedom and a
condition for recognising it. Thus a person’s freedom allows him to
transform an imperative, or obligation, into commitment, or compliance,
in response to the requirements of reason and the moral conscience. In
essence, freedom is compliance with universal laws, which have their
origin in reason.
This Kantian view of freedom and its relationship to moral duty as an
imperative coincides (despite its strictly nominal character) with JeanJacques Rousseau’s statements about the independent will which sets its
1

Immanuel Kant; Critique de la Raison Pratique (Critique of Practical Reason), P.U.F. 9th edition, 1985, P. 23.

2 Ibid. P. 77.
3 Ibid. P. 100.
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own laws, which he cites in “Du Contrat Social” (“Of the Social Contract”).
Man’s transition from a state of nature to a state of civilization leads to an
important change in his situation in that an instinct for justice is replaced by
behaviour that has become subject to the dictates of moral principles.
Accordingly, the voice of duty becomes louder than mere inclination and the
voice of right becomes louder than covetousness and greed, with the result
that man only submits to the rational principles which he has himself
established. Moral freedom, which makes man master of himself, is one of
the benefits of civilization, while compliance with the law that man has
devised for himself is at the same time an expression of his freedom1.
Rousseau makes this point in his book, in the chapter on laws and their
relationship to rights; in his view, laws are a condition of civil participation
and the people who are subject to them must themselves devise them2. These
laws, of course, have their origin in reason because nothing happens under
the law of reason without a cause; this also applies to the law of nature3.
It goes without saying that it was this view that directed Kant’s attention
to freedom vis-a-vis its relationship to moral law and to necessity vis-à-vis
its relationship to the law of nature. In fact, in this connection Kant uses an
expression similar to Rousseau’s when he says: “The notion of freedom is
closely linked to the concept of independence, which is linked to the
universal principle of morality. This principle is used as the basis for all the
actions of rational beings and applies to the law of nature in its relationship
with all phenomena”4. The problem tackled by Rousseau and Kant, which
deals with the relationship between freedom and the law (moral and
natural) was destined to be of interest to Jurgen Habermas in the context of
what he was to call the relationship between rights and morality. He deals
with this subject in several of his numerous publications, including: Right
and Democracy, Discourse Ethics and Communicative Ethics.
According to Habermas the relationship can be defined by asking the
1 Jean-Jacques Rousseau: Du Contrat Social, Union Generale d’Editions 10/18, 1973, Pp. 77-78.
2 Ibid. P. 99.
3 Ibid. P. 89.
4
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following question: What concessions are made by freedoms that have their
origins in active individuals, in the face of the commitments demanded by
social communication and a desire to ensure mutual understanding and an
adherence to the ethics of discourse?1

3 – The relationship between right and ethics
According to Habermas, communication – as a voluntary act- can only
exist between two active individuals who wish to understand each other on a
specific question, on the basis of a particular illocutionary situation and
within a context that both parties regard as being appropriate. That freedom,
then, is centred on interaction between two individuals and linked to the
commitments entailed by the “illocutionary acts”. By “interaction between
individuals” he means a relationship linking two or more people in the world
in which they live - insofar as members of a particular society relate to that
world since it is ‘one world for all’ - and interact with each other as individuals
with mutual ties and commitments which they themselves affirm.
However, this raises the question: How are interactive partners engaged
in a common activity and in an intersubjective relationship linked to each
other? The answer is that the links exist through the power of implicit
rationality within the competence of the discourse, which Habermas calls
“communicative reason” The power of communicative reason comes from
two basic elements of human interaction. They are:
– Illocutionary knowledge, and
– “Assumption” in discourse
This means that intersubjective recognition is based upon the
appropriateness and universality of the criteria, which must be acceptable
to all the people concerned. Habermas affirms this point when he says: “It
cannot be claimed that a criterion is appropriate unless all the people
concerned agree, or are able to agree, as participants in a practical
discourse about the appropriateness of that criterion”2.
1 Jurgen Habermas: Droit et Democratie (Right and Democracy), Gallimard, Paris, 1997, P. 148.
2

Jurgen Habermas: Morale et Communication (Moral Consciousness and Communicative Action),
Flammarion, Paris, 1986, P. 87.
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The imperatives associated with illocutionary acts entail mutual
concessions with regard to the level of the discourse. The ethics of
discourse require rational criteria which conform to proper standards of
reasonableness, authenticity, truthfulness and correctness, as well as
equality for all prospective participants in the discourse (particularly with
regard to communicative verbal acts), so that they can all enjoy the same
opportunities to express their views. Here no pressure may be exerted apart
from the pressure of the best argument, since the arguments we put forward
are always hypothetical.
The only reasonable response to a particular argument is not
dogmatism and inflexibility, but a readiness to listen to and consider the
views of others. On this basis, debate becomes associated with freedom,
rational incentives and motivation, and discourse in the public space
becomes inextricably linked to political rationality and democratic
legitimacy. In this connection Habermas states that democracy cannot
exist unless people listen to each other, recognise each other and seek to
establish a universal value that they will apply to individual expressions of
particular preferences. Thus he asserts that communication is the sphere
in which reason manifests itself, while appropriate discourse has the
symbolic effect of promoting social cohesion. It is impossible to imagine a
communicative act taking place unless there is interaction between
members of society as individuals with mutual ties and commitments
arising from common criteria of the world in which they live.
When Habermas resorts to the model of the rationalised world in which
we live, he is in fact criticising the instrumental rationality which dominates
the realms of the economic, administrative and political systems. In his
view true democracy needs to change this trend and prevent instrumental
rationality from subjecting communicative acts to its control, particularly in
the political sphere. This can only be achieved by establishing interaction
between individuals, in which they engage in the process of
intercommunication based on the reasonable grounds each adopts in order
to support the claim that what each of them says and does is appropriate;
this is called rationally justified engagement. The distinctive feature of this
type of engagement is that agreement is based on a kind of responsibility
18
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towards other parties. Everyone has confidence in each other’s ability and
will to commit himself to the assumption that what he does and what he
says is appropriate.
According to this view, rationality is embodied in discourses through
the medium of interlocution and discussion. Here the need for knowledge
is implicit in the interaction that takes place between individuals. The more
this interaction is based upon argument, the more authentic it is, in the
sense that it enables all members of a particular group to recognise and
acknowledge each other. Thus democratic necessity can be seen as a
necessity that entails knowledge and enables co-operation to exist through
mutual recognition between individuals, based upon the appropriateness
and universality of the criteria, which will be accepted by all the people
engaged in the interactive process. It will not be possible to assume that
any criterion is appropriate unless the people concerned agree on its
appropriateness in their practical discourse. This raises the question of the
ethics of discourse within the public space, which is based on the principle
of justifying normative assumptions of appropriateness through discussion
and debate. In the view of this moral position, no criterion can be assumed
to be appropriate unless it can be tested rationally.
Thus it is possible to speak of rational mutual consent in the
intercommunication process. This mutual consent is based partly on
rational argument and partly on the democratic practice of pluralism,
independence and respect for the rules of decision-making. Hence
democratic discourse within the public space will have three dimensions:
conflict which puts the conflicting sides in confrontation with each other,
mutual consent which allows the parties in conflict to coexist, and
consensus, which is related to the common cultural tendencies shared
by all the parties. These features enable democracy to acquire the
condition it basically needs (within the context of intercommunicative
discourse as a rational activity), which will be defined precisely by the
criteria agreed upon between the people who interact with each other as
citizens. Unless the citizen plays an active part in open democratic
discourse, daily life will be subjected to relationships characterised by
chronic coercion and control.
19
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In this connection Habermas observes that the principle of democracy
is the “beating heart” of the rights system – a system which comprises all
the rights that citizens are recognised as needing in order to run their lives
in a manner compatible with legality. These rights – which may be
described as “basic rights” - can be classified in five categories, starting
with these three:
– The right to the greatest possible measure of individual liberties,
which must be held equally by all.
– The right to enjoy the status of a voluntary association of
consociates under the law and the right to set up associations.
– The right of legal protection for the individual1.
These three categories of rights define relations between citizens as
free and voluntary participants. The right to intellectual freedom is a
morally established right, on the basis of the principle of democratic
debate, which includes the notion of citizens producing their own legislation
by and for themselves2.
The other two categories are:
– The right to free participation and equal opportunities in forming
views within which citizens can exercise their political
independence.
– The ability to benefit from all guarantees granted by the right of
citizenship in every sphere (social, cultural, environmental) without
distinction or discrimination between citizens3.
The rights system we have outlined above will in itself have an imperative
legal force. It covers individual activity, allows equal freedom of action and
sets out constitutional principles which ensure that all citizens share the
same goals. This in turn ensures that – in the words of Rousseau4 –the
1 Jurgen Habermas: Droit et Democratie (Right and Democracy), Gallimard, Paris, 1997, Pp. 139-140.
2 Ibid. P. 138.
3 Ibid. P. 140.
4 Jean-Jacques Rousseau: Du Contrat Social, Union Generale d’Editions 10/18, 1973, p. 103.
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private will and the general can coexist harmoniously within a state
framework known as a State of Right, which is subject to the rule of law that
guarantees the rights and freedoms of its citizens.
Within the context of that state, how should one define the relationship
between the law as an imperative and rights as freedoms?

4 – From discourse on right to discourse on rights
The essence of the State of Right may be summed up as respect for
the laws that are in force and respect for the person as a human being. In
her book “Les Theories du Pouvoir” (“Theories of Power”) the French
academic and writer Jacqueline Russ describes it as “a state in which there
is law and right linked to respect for the person. It is a legal framework
which guarantees individual freedoms and defends human dignity against
all forms of violence and despotism”1.
A State of Right has these three features:
– Law that guarantees freedoms.
– Right that guarantees any citizen respect for his person as a human
being.
– Separation of powers which allows the legislative, executive and
judicial authorities to exist and function independently of each
other.
These conditions provide protection against the totalitarian or police
state model which gives the government and administrative authorities free
rein to act as they please. It also strengthens the alternative forces such as
opposition political parties, trade unions and civil society bodies that seek
to resist opinions imposed from above and safeguard citizens’ rights. We
can describe this situation as upholding human dignity and rights within
the framework of the State of Right.
So how do those rights manifest themselves? What is the philosophical
principle upon which they are based?
1 Jacqueline Russ: Les Theories du Pouvoir, Librairie Generale Francaise, 1994, P. 90.
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The concept of human rights entails demands that must be met for all
individuals without exception, regardless of class, gender, colour, creed,
racial origin or any other factor. Those rights, or the satisfaction of those
demands, must be guaranteed for all individuals by virtue of the fact that
they are human beings. According to this definition, which may be found in
the relevant United Nations documents, human rights “are rights that are
fundamental to our nature, without which we cannot live our lives as human
beings”. As we are all aware, the philosophers of Natural Right in the
seventeenth and eighteenth centuries (such as Hobbes, Locke, Rousseau
etc.) based their vision of human rights on two rights – freedom and
equality - which formed the roots of all other rights. Accordingly, the human
rights declarations in the West (the American Declaration of 1776, the
French Declaration of 1789 and the United Nations Declaration of 1948)
have acquired a global character that transcends borders and cultures.
The global nature of those rights raises two important questions – the
cultural and philosophical basis of those declarations, and the status of
human rights as seen from the point of view of their universality or specific
applicability.

Principles of human rights; the philosophical and cultural
background
The Universal Declaration of Human Rights (1948) is a blend of
philosophical ideas on Natural Right and civil right. Seen from one angle it
is a philosophical view of the “universal human being” and equal rights for
all mankind, yet at the same time it also defines the principles of justice
and the rules for regulating society. It can therefore be interpreted according
to the theory of Natural Right; for example, Article One of the Declaration
says: “All human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood”. However, because of its social, cultural
and legal values, it can also be understood along the lines of the theory of
positive (or “man-made”) rights. This is borne out by several of its articles;
Article Six, for example, says: “Everyone has the right to recognition
everywhere as a person before the law”. In this connection, therefore, we
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can speak of the dialectic of unity and plurality within the context of the
Declaration, since human rights appear as a single whole derived from the
idea of the Universal Man, while they also exist as a plurality in view of the
wide range of rights which the state guarantees.
For example, it includes natural rights such as the right to life, liberty
and security of person (Article Three), which is binding on the state, groups
and individuals (Article Thirty). This imperative also has a moral dimension
which reinforces those rights.
It should be noted that there are also some possible objections to the
principles of the Declaration. They are general and superficial, in that they
are applicable to Man in general, regardless of his particular cultural
situation or actual position in society. This raises the question of the extent
to which the Universal Declaration of Human Rights applies to the particular
cultural circumstances of different societies and the degree to which it is
able to cater for the universal and the specific1.

Human rights: universal and specific
Some people have no hesitation in criticizing the Western model of
human rights as set out in the Universal Declaration of 1948. In their view it
is formulated on the basis of Western cultural values and does not take
account of other, different, cultural circumstances. The universality of those
rights has been challenged and there have been calls for its articles to be
revised to recognize the different societies and cultures in the world; these
include Arab and Islamic societies.
In this regard, there have been several initiatives aimed at producing
Islamic or Arab-oriented human rights charters. They include the Universal
Islamic Declaration of Human Rights issued by the Islamic Council of
Europe in London in 1981, the Cairo Declaration of Human Rights in Islam
of 1990 and the Arab Charter on Human Rights issued by the Council of the
League of Arab States in 1994. Although these declarations focus on the
specific cultural circumstances of Arab and Islamic societies and their
1 Ibid. P. 93.
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principles are founded on the Shariah of Islam – particularly the values of
brotherhood, peace, justice, tolerance and equality between mankind – the
concepts they embody are universal concepts that apply to the whole of
humanity, including the right to life and freedom, the right to protection
from torture, etc. It is on this basis that the Moroccan thinker Mohammed
Abed al Jaberi maintains that the declarations’ theoretical foundations,
which have their origin in our Arab and Islamic culture, do not differ
essentially from the basic principles of human rights in Western culture.
We should like to ask our scholars and intellectuals to highlight the
universality of human rights in both Western and Arab Islamic culture. To
do this they will need to promote awareness of the fact that the rights which
are part of our culture are indeed universal, by pointing to the universality
of the theoretical basis upon which they are grounded. This will also
demonstrate the universal nature of human rights within the specific
context of a specific culture and “once again reaffirm that the specific and
the universal are not two opposites; on the contrary, they are interdependent
and mutually supportive, since every ‘specific’ contains something that is
‘general’ in terms of its applicability, just as the ‘general’ is only general
insofar as it includes what is ‘general’ in every type of ‘specific’”1.
Finally, everything we have said shows that the relationship between
right and ethics is based upon two basic principles – freedom and justice.
Taken together, they provide contemporary political philosophy with
material for extensive research and debate - one good example of this
being the debate between Jurgen Habermas and the American philosopher
John Rawls2. Accepting the notion of individual freedom raises the question
of equal rights between individuals, and this in turn gives rise to the
question of social justice and the relationship between the individual and
the state. This means that the issue of right is intimately linked to politics
and morality, because rights, of whatever kind, can only find expression in
an active and dynamic political context within a civil society that recognises
1 Mohammed Abed al Jaberi: Al Dimoqratiyyah wa Huququ’l Insan, Arab Unity Studies Centre, Beirut,
1994, P. 144.
2
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the concepts of citizenship, democracy, justice, tolerance and difference.
With regard to the last of these points – i.e. difference, or disagreement –
let me quote the French philosopher Paul Ricoeur’s observation on the
intersection between right, politics and morality: “A State of Right is a state
in which there is free, orderly debate. This model of free debate endorses
party political pluralism. In advanced industrial societies it is regarded as
the most appropriate way of resolving conflicts. In order for this free debate
to be effective, everyone must be aware of the fact that political discourse
is not a science. Rather, it is at best a ‘pertinent view’…I consider that
democracy is the system which enables the greatest possible number of
citizens to take part in the decision-making process. This means that it is a
system that narrows the gap between subject and ruler. Kant described this
Utopia in his portrayal of the idea of ‘the primacy of final goals’ in the
context of moral commitment – i.e. the primacy of a system in which
everyone is simultaneously subject and ruler”1.

1

Paul Ricoeur: Du Texte a l’Action: Essias d’Hermeneutique II, Editions du Seuil, November 1986,
P. 403.
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ISLAM: RENEWAL AND
WORLDVIEW
From Criticism to Formation
Ahmida al Naifar

Historic failure and awareness of the outside
world

W

hile the 1960s and 1970s heralded a break with
prevailing culture and tradition, which were
seen as the cause of the Arabs’ backwardness,
the 1980s marked the peak of the Arab Marxist elites’
demand for a complete eradication of the heritage as
the only way to liberate the masses.
In the Arab East Yasin al Hafidh went so far as to
declare: “Marxism has given me a comprehensive
revolutionary plan which is destined to destroy the
ramshackle, outdated structure that is Arab society
today and replace it with a modern, just and rational
society”1.

The modernistic discourse at the Western end of the
Arab world was no less radical. Abdullah al Araoui
1 Yasin al Hafidh: Al Hazimah wa’l Aidiolojiyah al Mahzumah, Dar al Tali’ah,
Beirut, 1979.
A Tunisian Theologian.
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asserted that the Arabs were still refusing to carry out a cultural revolution
that would recognize the “unity and direction of history which entails throwing
that so-called rationalist and modernization movement into the sea”1.
One feature of this Arab discourse was that it legitimized violence,
which saw it in a historic context as being permissible even against the
masses themselves, since it was “possible that those most prone to benefit
from change might be the greatest obstacle to its taking place”2.
This approach sparked a reaction which recognised objectively that the
nihilistic trend adopted by the Arab modernists with their talk of the
“inevitability of history” had now gone beyond all acceptable bounds. In
response, the counter-movement adopted a discourse that rejected
concepts such as “inevitabilities”, the “necessity of sacrifice”, and “the use
of violence – if need be” - against broad sections of Arab society.
This was the start of the idea of “renewal”.
Renewal did not involve a total rejection of modernisation, but an
acceptance of its main premise, which may be summed up briefly as
“confronting the great historic failure” – a confrontation which first began
in the middle of the nineteenth century.
The thing that distinguished the “Arab renewalists” from those of their
Arab elite predecessors who sought to join the mainstream of history was
their critical attitude to the “inevitabilities” and other concepts embraced
by leading Arab and Islamic intellectuals in their voyage of doubt through
their cultural heritage.
Two observations might be appropriate here. Firstly, it could be said
that the Arab renewal involved more than disengagement from the systems
of the past; indeed, unlike the Arab-Islamic elites from the end of the
eighteenth century, it no longer questioned their validity.
1

Abdullah al Araoui in Thaqafatuna fi Dhaw’i’l Tarikh, Al Markaz al Thaqafi’l ‘Arabi, Casablanca,
1983. and in Al ‘Arab wa’l Fikr al Tarikhi, Dar al Haqiqah, Beirut, 1980.

2 Mustafa Hijazi: Al Takhalluf al Ijtima’i Madkhal li Sikulujiyati’l Insani’l Maqhur, Al Markaz al Thaqafi’l
‘Arabi, Casablanca, 8th impression, 2001.
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A second novel feature was its strongly critical attitude to the “heritage
school”, which had always been attracted to the idea of a heritage based
on traditional intellectual structures and was unable to think outside them.
One of the renewal’s main achievements was its ability to establish a space
between itself and its intellectual, creedal, doctrinal and social heritage,
and this enabled it to adopt a rational approach to its legacy and history.
These two points highlight the main feature of the new trend – the
creation of an alternative awareness that went beyond the merely
descriptive and, by correcting the deficiencies of the old institutional and
legal systems, refused to accept a recycling of the old styles of knowledge.
The most important aspect, however, was a recognition that it was time
to put an end to ignorance about the outside world1.
In this respect renewal and Arab modernism are no different from the
reform movement that preceded them. All three recognise the “oneness of
history”, in which the peoples of the world enjoy a shared ability to work
together for the sake of progress; this in turn means that the Muslim
peoples need to take a new look at themselves and re-evaluate their
situation in the world.
In asserting that mankind shares a common history, the “renewal
discourse” unhesitatingly embraces the principle of “cross-culturalisation” –
i.e. assimilating new knowledge, systems and values in order to acquire a
deeper understanding of oneself. This principle rejects imitation in all its
forms – whether of the “modernist” or “traditional” variety.
“Cross-culturalisation” aims to bridge the knowledge gap that
separates the Arabs (including their elites) from the modern world. It rejects
the modernistic tendency to surrender to “historical inevitability”, which
accepts the idea of embracing other cultures without actually contributing
to them. Instead, it seeks to reconstruct the values of modern culture, but
without allowing the process to distance the Arab elites from the societies
to which they belong.
1

Abdel Ilah Belqaziz: Al Dawla fi’l Fikri’l Islami’l Mu’asir, Arab Unity Studies Centre, 2nd impression,
2004.
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This means that renewal represents a new and different kind of selfawareness in which cross-culturalisation plays an instrumental role and
produces a form of coexistence in which the old division of the world into Dar
al Islam (House of Islam) and Dar al Harb (House of War) no longer exists. The
Arab renewalists aim to imbue the elites and the masses with a recognition
that the greatest impediments to progress need to be diagnosed in global
terms. In other words, the renewal discourse can only yield results if the issues
it deals with can be considered on the basis of modern man’s situation in the
wider world of today. If he continues to think within his own narrow cultural
boundaries while rejecting or ignoring other cultures, he will remain stuck in
his own traditions and incapable of effective action or creativity1.
This is the main challenge - an awareness of the shared nature of
human history that will enable the Arab and Muslim elites to examine their
beliefs and ideas within a global intellectual context. If this can be achieved,
a people’s “specific” characteristics will no longer belong – as was the case
in the past – to the narrow realm of tribal and partisan values and ideas,
but will become global concepts with a broad human dimension that
demand to be considered from a global perspective.

The first generation and the problems they faced in the beginning
The realisation that there was a need for an intellectual reawakening and a
new approach was not just something that happened suddenly out of the blue.
It began when some of the first generation of scholars and academics
started to tackle specific intellectual issues, while others turned to
speculation. In both cases they aimed to identify and examine the positive
elements of the heritage. One of the main achievements of this early period
was a decision to abandon a strict adherence to sectarian doctrines and
creeds and re-examine them against the background of the heritage.
Although these efforts did not lead to a new way of thinking, they enabled
the heritage’s religious content to be re-evaluated through a scrutiny of its
writings on tafseer (interpretation), usul (“roots”) and kalam (theology).
1 Radhwan al Sayyid: Siyasaat al Islam al Mu’asir, Dar al Kitab al ‘Arabi, Beirut, 1st impression, 1997.
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The efforts of this early generation may have fluctuated between
accommodation and criticism, but they sought to distance themselves from
the modern Salafist line that had first seen the light of day in Nejd during
the thirteenth century AH (nineteenth century CE) before spreading out
across the Arabian Peninsula and beyond.
That movement had been started by Sheikh Mohammed bin Abdul
Wahhab with the aim of reawakening the public’s religious conscience and
freeing it from heresy and wrong practices. The early “renewalist”
generation, on the other hand, did not channel all their efforts into
upholding orthodox Islamic beliefs and doctrines. The initiatives embarked
upon by some reformist groups and elites in Turkey, India, Egypt and parts
of the Islamic West had nothing in common with the introspective approach
of the latter-day Salafists, who sought to restore Islamic values and
behaviour across the Muslim world by reconnecting it with its religious
heritage and had no interest in recent developments in the Islamic countries
or in contemporary global ideological trends and modern knowledge. To
put it briefly, the basic ideological difference was between the early
champions of renewal and the traditionalists.
The Salafist trend was ideologically inspired by two principles:
1. Pristine purity and a return to the virtues of the past.
2. A religion-based view of society and man. This kind of theocratic vision
lacks any historical perspective and only sees mankind within a moral/
religious context.
In contrast to these principles, the ideology of the early “renewalists”
was based on:
1. Promoting an awareness of history and recognising its role in political
and social life.
2. The principle of accepting truths and facts on the basis of evidence.
Doing so would enable people to assimilate the positive aspects of
other cultures and reassess Islamic values and concepts in the light of
the demands of the modern age.
This kind of approach was designed to help prepare the ground for
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tackling the cultural failings that have sapped people’s sense of identity
and undermined its credibility and significance1.
However, while they have been by no means negligible, efforts at
renewal have failed to go beyond the stage of “reaching an accommodation”
with modern ideas and narrowing the gap between more traditional ways of
thinking and the new global reality.
Some modernists have claimed that a return to one’s traditional roots
is an implicit criticism of the present day and the more recent past; in their
view, the problem lies in the Arab way of thinking which is out of touch with
the modern world. However, while it has drawn inspiration from modern
approaches and ideas, this attitude is not really more than just a feeling
that renewal is a good thing. That is to say, it is not robust enough to
separate the heritage from an inward-looking obsession with tradition. It
has not been able to release the hereditary cultural system’s latent potential
and create a modern identity with a new historical character.

Openness and the formation stage
Despite the above, during the 1940s and subsequent years an
unprecedented Arab “renewalist” movement produced a second generation
that developed a clearer vision of what renewal actually entailed. It began
with Amin al Khouli (d. 1386 AH/1966), who wrote about renewal in religion
and the religious sciences and believed in adopting a modern approach
within the context of the heritage.
One of his best-known works on the subject was Manahij al Tajdid fi’l
Nahuw wa’l Balaghah wa’l Tafsir2. It was followed in the 1950s by Abdul
Muta’al al Sa’idi’s Al Mujaddidun fi’l Islam mina’l Qarni’l Awwal ila’l Qarni’l
Rabi’ ‘Ashr, in which the author – a pupil of Imam Mohammed Abduh –
made a study of Qur’anic and Hadith texts in an attempt to prove that Islam
is capable of renewal. In his book he suggested that Muslims should stop
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Amin al Khouli: Manahij al Tajdid fi’l Nahuw wa’l Balaghah wa’l Tafsir wa’l Adab, Dar al Ma’rifah,
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waiting for al Mahdi al Muntadhar (the Awaited Mahdi) and “replace him
with the notion of al Mujaddid al Muntadhar (the Awaited Renewer), who
will revive their fortunes in the present age”1.
Like the previous generation, Al Sa’idi did not go beyond the stage of
“reaching an accommodation” with renewal and he did not distance himself
from the Salafist line that rejected bida’ (“innovation” in religious practices
and beliefs) and sought to return to the roots of the Faith. This was partly
due to the neo-reformist course endorsed by Rashid Ridha and the school
of al Afghani and Abduh.
A major development during the second generation era was the
translation into Arabic of a book by Mohammed Iqbal under the title Tajdid
al Tafkir al Dini fi’l Islam (Renewal of Religious Thought in Islam)2. This
writer made a crucial contribution toward moving the concept of renewal
towards the formation stage and finally consigning the disapproval,
uneasiness and ambiguity that had surrounded it to the dustbin of history.
Mohammed Iqbal was the first Muslim thinker in modern times to
address the Arab elites on the concept of renewal from within their own
cultural sphere. The aim was to gain recognition for the concept on the
basis of an intellectual system that could generate new knowledge through
a process of interaction between traditional and modern ways of thinking.
Even so, the book failed to arouse the interest or debate that had
been hoped, because in the 1950s and the following two decades Arab
and Islamic thought was preoccupied with other ideas than the ones
posited by Iqbal.
However, developments in the Arab world during the 1970s enabled a
reappraisal to be carried out on Mohammed Iqbal’s renewalist thesis. Two
factors were significant here. Firstly, that period saw an end to the decline
of the reformist school – a decline that had been caused by the spread of
modernist ideas and a commonly held view that reform was a Western1 Abdul Muta’al al Sa’idi: Al Mujaddidun fi’l Islam, Maktabat al Aadaab, Cairo, 1st impression.
2 Mohammed Iqbal: Tajdid al Tafkir al Dini fi’l Islam (Renewal of Religious Thought in Islam), translated
by Abbas Mahmoud, Cairo, Lajnat al Ta’lif wa’l Tarjumah wa’l Nashr, 2nd impression, Cairo, 1968.
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inspired notion. Secondly, the modernist tendency that linked backwardness
with Islam and rejected the heritage in all its aspects found itself in a
cultural and ideological quandary.
Arab intellectuals began to look at Iqbal’s renewalist ideas with new
eyes. Hisham Ja’it in Tunisia1 began to take them up to some extent, while
Mohammed ‘Aziz al Hababi in Morocco was even more responsive2. Then
some of the leaders of the modernist tendency – including Taha Hussein
and Zaki Naguib Mahmoud - began to review their position.
After this a clutch of writers came to the fore including Hassan Hanafi3,
Mohammed Abed al Jabri4, Mohammed Arkoun5, Fahmi Jad’an6, Abdul
Hamid Abu Sulayman7, Taha Jabir al Alwani8, Abu’l Qasim Hajj Hamad9,
the progressive Islamists10 and Yahya Mohammed11, to name but a few.
Their main focus was on defining a new relationship with the heritage and
1

Hisham Ja’it: Al Shakhsiyyah al ‘Arabiyyah al Islamiyyah wa’l Masir al ‘Arabi, Dar al Tali’ah, Beirut,
1984.

2 Mohammed al Aziz al Hababi: Mina’l Ka’in ila’l Shakhs: Dirasat fi’l Shakhsaniyyah al Waqi’iyyah, Dar
al Ma’aref, Cairo, 1962 – Al Shakhsiyyah al Islamiyyah, Dar al Ma’aref, Cairo, 1969.
3

Hasan Hanafi: Al Turath wa’l Tajdid, Maktabat al Anglo-Misriyyah, Cairo, 1977.

4

Mohammed Abed al Jabri: Naqd al ‘Aql al ‘Arabi: Takwin al ‘Aql al ‘Arabi, Dar al Tali’ah, Beirut,
1984. Nahnu wa’l Turath: Qira’at Mu’asirah fi Turathina al Falsafi, Al Markaz al Thaqafi’l ‘Arabi,
Casablanca, 1980.

5

Mohammed Arkoun: Al Fikr al Islami: Naqd wa Ijtihad, Dar al Saqi, 2nd impression, 1992. Al Fikr
al Islami: Qira’ah ‘Ilmiyyah, Al Markaz al Thaqafi al ‘Arabi, Beirut, 2nd impression, 1996.

6

Fahmi Jad’an: Usus al Taqaddum ‘inda Mufakkiri’l Islam fi’l ‘Alami’l ‘Arabiyi’l Hadith, 1st impression,
Beirut, Al Mu’assasah al ‘Arabiyyah li’l Dirasat wa’l Nashr, undated.

7

Abdul Hamid Abu Sulayman: Azmat al ‘Aql al Muslim, International Institute of Islamic Thought, 3rd
impression, 1413/1993.

8

Taha Jabir al Alwani: Usul al Fiqh al Islami: Manhaj Bahth wa Ma’rifah, International Institute of
Islamic Thought, 2nd impression, 1415/1995.

9

Abu’l Qasim Hajj Hamad: Al ‘Alamiyyah al Islamiyyah al Thaniyah – Jadaliyyat al Ghaib wa’l Insan
wa’l Tabi’ah, Dar Ibn Hazm li’l Nashr, Beirut, 2nd impression, 1996.

10 Salah al Din al Jawrashi: Al Islamiyyun al Taqaddumiyyun, Markaz al Qahirah li Dirasat Huquqi’l
Insan, 2001. Several authors: Al Muqaddimat al Nadhariyyah li’l Islamiyyin al Taqaddumiyin:
Limadha al Islam? Kaifa Nafhamuh? Dar al Buraq, Tunis, 1989. Mukhtar al Fajari: Al Khitab al Dini’l
Mu’asir fi Tunis wa Ishkaliyyat al Mashru’ al Hadhari, Majallat 15/21, Kulliyat al Aadaab, Manubah,
Tunis, 1991.
11 Yahya Mohammed: Jadaliyyat al Khitab wa’l Waqi’, Mu’assasat al Intishar al ‘Arabi, Beirut,
1stimpression, 2002.
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those contemporary issues which owed a debt to it, dating from before
Mohammed Iqbal. In doing so, they maintained that it was vital to reexamine current ideas on religious issues and produce a non-ideological
interpretation of the thesis: “Islam is suitable for every time and place”.
This meant developing new knowledge systems – a goal that that could not
be achieved without a radically new and different vision of the world.
The distinctive thing about this new modernist approach was the fact
that it endorsed Iqbal’s ideas at three levels: principles, concepts and core
issue. The principles were as follows:
– Abandoning the idea of the death of classical culture by returning
to it - not as a means of reviving the past in the form that it used to
be, but as an agent for progress and for embracing the new global
awareness.
– Abandoning the idea that the destiny of a society is dependent
upon a social and political system with its own distinct historical
features, because this indicates a diagnosis that our critical
situation only exists in the public arena and not in people’s minds
and knowledge structures.
– Rejecting “historical inevitabilities” - firstly by focusing on an
awareness of history and secondly by giving priority to individuals
from the point of view of their intellectual, educational and spiritual
values, all of which will enable them to realise their potential within
their communities.
With regard to concepts, the renewalist “formation stage” ushered in a
complete reappraisal of the concepts which formed the basis of its thinking.
This was in line with Iqbal, who believed the modern era demanded a new
approach to issues such as religion, prophecy, Shariah, the self and man.
The core issue of the renewalist ideology is “contemporaneity”, or
“living in the modern world”. Iqbal discusses it in the last chapter of his
book - “Is religion possible?”
What he is referring to here is the ability of Muslims to attain a level of
knowledge that will allow them to produce an original intellectual structure
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and theology capable of interacting with modern knowledge and thinking,
yet without severing its roots with its own cultural identity.

Renewal or the “modern self”
When we compare what the renewalists have written over the past
quarter century with the writings of the previous century we can understand
the extent of the transformation Islamic discourse has undergone in its
methodology and its approach to intellectual issues1.
The most significant development in renewalism’s formation stage
in its efforts to join the world of today is the fact that – whatever
approach is recommended for modernising religious discourse – a
decisive moment has been reached with regard to the question of the
heritage, which was a subject for extensive debate for several decades
during the twentieth century.
The heritage has ceased to be seen as a relic of the past or a means of
defending the nation’s identity. Today it is recognised as an essential
element in the study of ideologies and cultures and a vital source for
understanding the modern world.
Maintaining links with the past is no longer seen as a burdensome
relic of former times and an obstacle to progress, but as a means for
enabling Muslims to develop their ideas, keep in touch with their history
and grasp what is really happening in contemporary societies.
This “conceptual revolution” would never have happened had it not
been for two factors:
– A recognition that there is no contradiction between the hypotheses
of an immortal religion and renewal, just as there is no contradiction
between religion as revelation and Islamic thought, which is an
interaction between the Muslim intellect and the dynamism and
true goals of revelation.
1 For example see Taha Abdul Rahman: Al ‘Amal al Dini wa Tajdid al ‘Aql, Al Markaz al Thaqafi’l ‘Arabi,
2nd impression, 1997. See Anwar Abu Taha and various authors: Khitab al Tajdid al Islami, Dar
al Fikr, Damascus, 2004.
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– A recognition of the need to look beyond the idea of a clash
between East and West or between Islam and materialism, because
it is clear that the things East and West share in common are
greater and more numerous than the things that divide them.
Moreover, the confrontation that we see taking place is fed by deep
divisions within both the Muslim and Western worlds.
With the rise of this new awareness of the modern world, intellectuals
and political thinkers have managed to retrieve their vital roles as the
makers and shapers of history.
The experiences of modern Arab states, their political problems and
their inability to devise alternative strategies have highlighted the importance
of the cultural factor in the political and social spheres. A politician finds
himself being gradually transformed into an administrator and coming
increasingly under the control of the technocratic elites who are incapable of
creative thought, because they have been trained under a tunnel-visioned
intellectual system that believes in “historical inevitabilities”.
When the intellectuals in modern Arab societies ceased to be free
spirits, the politicians – whether in power or in opposition – were unable to
develop alternative ways of looking at reality or receive constructive
suggestions on how to solve problems so that they could choose the ones
they considered most appropriate.
So one of the most important aspects of “contemporaneity-oriented”
renewal is the rehabilitation of the status of the intellectual, not because
only because he is better informed and has a better trained mind, but also
because of the practical role he has to play in his culture and society.
Reinforcing the link between renewal and culture will produce a new
kind of politician, because it revives the practices that bring society face to
face with its history.
The obstacles that are placed in the way of today’s Arab politician have
turned him into a mere administrator and regulator who cannot see the
connection between his own situation and the marginalisation and
suppression of the intellectual class; this has led to cultural alienation.
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Renewal can give culture the recognition that is due to it, in which it
will be seen to encompass every area of life and type of behaviour; at the
same time this revitalised culture will develop and flourish as it assumes its
role of helping to improve society and devise ways in which it can tackle its
problems. The second generation of renewalists have recognised that the
failure by Arab societies to embrace the modern world has undermined
those elements of their culture which can protect them from what is
commonly called “cultural invasion” – an “invasion” which is due to
nothing other than its own cultural failings.
Renewal can also empower politicians in the Arab world. At present
they have virtually no authority and are becoming increasingly distanced
from the true role they are expected to play in the realm of politics.
Whatever form or approach it may take, we can perhaps define renewal
in its formation stage as a cultural reinvigoration in which the Muslims
become aware of the age in which they live and are willing and able to
contribute constructively to it.
Renewal means the end of Arab thought’s “ahistorical era” and the birth
of an age in which the Arabs and Muslims defend and promote their causes,
beliefs and ideas within a rational, human-friendly system of values. The
outcome of this will be an end to global religious/ethical divisions.
In this sense the concept of renewal can be seen to be quite distinct
from reform, ijtihad (interpretative judgement) and modernisation. It is
more complex than reform, which means adopting those positive aspects
of other cultures and societies that can help improve political and social
institutions. It is broader than ijtihad, which only looks to the Shariah for
solutions to present-day problems and seeks to combine the best of the old
with the best of the new. At the same time, it is more deep-rooted than
modernisation, which merely imports and assimilates from other cultures.
Renewal is a different, down-to-earth vision of culture and identity with
the following characteristics:
– Internal-institutional: empowering and liberating the Arab social elites
and promoting harmony so that they can avoid subjection and division.
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– Human-intellectual: creating an alternative awareness that
establishes a dialectical relationship between isolationism and
globalisation and between the ego and the “other”. It endows local
culture with creativity and enables it to integrate into global culture
in a pluralistic sense that will enhance the human aspects of world
culture and civilization.

Like the elephant
What we have been saying about renewal in Islamic thought from its
early days to the formation stage has thrown the spotlight onto several
elements, of which one of the most significant is culture. As we conclude
this paper, we should like to take another look at culture, but specifically
from the angle of the “worldview”. In this respect, the question we should
like to ask is: “Has there been any change in the second generation of
Islamic renewalists’ view of the world?” That is to say, how does this
generation see its co-inhabitants on this earth, and how does its view of
the universe, society and man help to provide the answers to mankind’s
concerns and ideological and existential questions?
We would not be exaggerating if we said that this angle – that of the
“worldview” – represents the toughest test that the concept of renewal has
to undergo at this formative stage. This is because, even as far as the
second generation of renewalists are concerned, Islamic thought has not
looked beyond the confines of the Islamic Nation and its needs. Renewal
has remained a strictly Muslim concern in this new world of ours and it has
not engaged with mankind as a whole and its crises. In other words, it still
sees the world as being divided into three regions – Dar al Islam (the
House/Realm of Islam), Dar al Harb (the House/Realm of War) and Dar
al Sulh (the House/Realm of Truce).
This is a tough test for renewal and the renewalists because the
societies of today are engaged in what has become know as a clash of
cultures or –depending on the situation or your point of view – cultural
dialogue. Socio-cultural and symbolic factors have become crucial in
determining the course of history; the superstructure is no longer of
secondary interest or dependent upon the infrastructure, but an
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important element in its own right as well as relatively independent and
sometimes crucial.
Globalisation has presented human societies with a challenge but it
has not helped them to find any answers – a situation we can sum up in
the question: “How can we live together with others”1? If this is the issue of
the age, and if its focal point is the “worldview”, then this means a reexamination of cultural, religious, ideological and political pluralism has
become unavoidable both within our societies and in the wider global
context.
Therefore the “renewal discourse” needs to ask whether the “world in
three regions hypothesis” – with its connotations of force and conquest as
the basis of a relationship with one’s opponents – can still be regarded as
an appropriate model for the modern age.
How should religious renewal respond to this challenge?
Is the above hypothesis a distinctive feature of an “original culture” –
of the kind that every culture has an unassailable right to retain, even if its
region and the world are undergoing radical change?
If we live in the modern world, we need to understand that world and
be in tune with it. Some leading Muslim intellectuals have examined this
issue with varying degrees of interest or concern. One of the most
distinguished of these – the European Muslim Tariq Ramadan – has studied
the subject in detail in his book Dar al Shahadah2, which was published in
French in 2004. On the question of being in tune with the modern world,
the author asks: “How can a person remain faithful to the message of Islam
in the present age? As well as what is obligatory for every Muslim in his
personal life, what is required of a society that defines itself as ‘Islamic’?”
He goes on to say: “Should Muslims who live in the West regard
themselves as being in Dar al Harb and surrounded by enemies?” The
subsequent chapters provide the answer and suggest a new category which
1 See: Alain Touraine: Pourrons-nous Vivre Ensemble? Egaux at Differents. Ed. Fayard, Paris, 1997.
2 See: Tariq Ramadan: Dar Ash Shahada, Ed. Dar alTawhid, Paris 2004.
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Tariq Ramadan calls Dar al Shahadah (the House/Realm of Testimony [to
the Islamic Message]). This Dar marks out a new space in which Muslims
who are citizens of non-Muslim countries bear testimony to those around
them and highlight their values and cultural identity.
Dar al Shahadah offers a non-traditional vision in which Muslims are
put to the test to determine whether they are genuinely prepared to play an
active part in a world in which they do not form a majority and do not seek
to impose their views upon others.
An initiative of this kind sees renewal as a twofold transformation –a
transformation within the self and a transformation in understanding
others. The result is that religion becomes a force for harmony and
reconciliation rather than a cause of conflict and mutual rejection.
In 2004 – the year in which Dar al Shahadah was published – a book
came out in the United States. Naming the Elephant: Worldview as a
Concept by James Sire1 takes the elephant – the largest land animal – as
his symbol for diagnosing the state of the world today and the need for a
vision that will enable us to understand our world and solve its problems.
This world/elephant is suffering from the mind-boggling progress that
has taken place in its knowledge and information, while at the same time it
lacks the vision to synthesise all its discoveries and sciences into a
composite whole with a regulatory spiritual dimension.
James Sire describes this same problem in The Universe Next Door: a
Basic Worldview Catalog – a book that he wrote three decades ago. Various
other writers in the West have also been tackling this subject since the
middle of the last century when they began demanding an interdisciplinary
approach to knowledge as the only way to avoid the Tower of Babel
Syndrome – a situation in which people are unable to communicate with
each other because they all speak different languages2.

1

See: James W. Sire: Naming the Elephant: Worldview as a Concept, Inter Varsity Press, June 2004.

2

Basarab Nicolescu: La Transdisciplinarite – Manifeste, Editions du Rocher – Collection
“Transdisciplinarite” – Paris – 1999.
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When it is applied to religious discourse, renewal makes a rediscovery
of the self possible on the basis of a new global consciousness founded
upon knowledge, not ideology. This represents a qualitative change in Arab
culture and the intellectual and social structures of Arab societies. Renewal
with the aim of becoming integrated into the modern world does not merely
involve accumulating a large volume of innovations so that they can be
grafted onto an old society. Rather, it means an end to cultural alienation
by bringing man into the mainstream of history and life and restoring his
relationship with his global environment. That is the challenge that will
have to be faced by a third generation of renewalists – a generation that
will enable Islamic thought to extend beyond the borders of the Islamic
Nation to the wider world and mankind as a whole.
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QANUN (SECULAR LAW)
AND SHARIAH:
CAUSES AND EFFECTS OF THE
DICHOTOMY AND AN ATTEMPT
TO TACKLE THE QUESTION
Ahmad al Khamlishi

Introduction

T

he dichotomy between Qanun (secular law) and
Shariah in the Islamic world is a chronic
ideological, social and political problem and there
are no signs on the horizon of any serious attempts to
tackle it or shake the majority of Muslims’ belief in the
latter.
It can be traced to the following verses in the
Qur’an:
“Their wish is to turn for judgement to the Taghut
(Evil One), though they were ordered to reject him”.
(Al Nisa’ 60).
“If any should judge by other than what Allah has
revealed, they are Unbelievers”. (Al Ma’idah 44).
“If any should judge by other than what Allah has
revealed, they are wrongdoers”. (Al Ma’idah 45).
Academic from Morocco.
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“If any do judge by other than what Allah has revealed, they are evildoers”. (Al Ma’idah 47).
“Do they then seek after a judgement of the Time of Ignorance? But
who, for a people whose faith is assured, can give better judgement than
Allah?” (Al Ma’idah 50).
Many writers have described Qanun as “the Taghut”, as “other that
what Allah has revealed” and as “the judgement of the Time of Ignorance”
and several of them regard Islamic societies that live under Qanun as
collective “wrongdoers” and “evil-doers”. Some go even further and claim
that they are guilty of unbelief and rebellion against the Faith.
As this is clearly a matter of crucial importance, it is vital that we
define the difference between Qanun and “the Taghut” and understand
precisely what the Qur’an means by “other than what Allah has revealed”
and “judgment of the Time of Ignorance”. To do this we must not only seek
the reasons behind the linkage between Qanun/Shariah and the two types
of judgement that are prohibited in the Qur’an, but also try to find ways
that will help sever that linkage and enable the terms Qanun and Shariah
to be understood correctly.
We shall endeavour to tackle this problem in two short sections. In the
first, we shall look at the reasons that have allowed the linkage to exist
between Qanun/Shariah and the two types of judgement that are prohibited
in the Qur’an, while in the second we shall try to resolve the problem and
examine the consequences of that linkage.

Section One: Causes
We believe there are three reasons why Qanun has been described as
“other than what Allah has revealed” and even as “the Taghut”. They are:
– The status of tafsir (interpretation/commentary) and ijtihad
(interpretative judgement).
– The nature of ijtihad opinion.
– The source of the Qanun and the circumstances surrounding its
introduction into Islamic societies.
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Firstly: The status of tafsir (interpretation/commentary) and ijtihad
(interpretative judgement).
Towards the end of the second century AH Imam al Shafi’i wrote in his
Risala: “No misfortune will ever descend upon any of the followers of God’s
religion for which there is no guidance in the Book of Allah to indicate the
right way”.1 He also set out the conditions that would entitle a person to
extrapolate the rulings on such misfortunes; a person who fulfils those
conditions will be a Mujtahid (person qualified to exercise ijtihad), while
anybody who does not fulfil those conditions must “follow” and “imitate”2.
We can deduce two points from what al Shafi’i said.
Firstly: all the actions of a Muslim individual and all aspects of
individual and communal life are subject to the rulings of the Shariah.
Secondly, leaving aside the fixed rulings laid down definitively in
established texts, the Mujtahid is the only person qualified to deduce and
pronounce on all Shariah rulings, and everybody else is under an obligation
to “follow” him and “imitate” him.
Where these two points are concerned, since al Shafi’i the concept of
Shariah rulings governing all Muslim individual and communal affairs has
never been analysed. Nor has there been any discussion or justification of
the general authority vested in the Mujtahid entitling him to issue rulings to
the point of ignoring the Qur’anic verse: “…who conduct their affairs by
mutual consultation…”
This situation has continued over the generations and centuries and it
has come to be generally believed that a ruling issued by other than a
Mujtahid cannot be classed as being within the Shariah. And if it is not
within the Shariah which Allah has revealed, then it must categorically be
other than what Allah has revealed. There can only be one conclusion from
this – that is, that “Qanun rulings” are not sanctioned by a Mujtahid and
therefore do not belong to the Shariah and are not from that which Allah
1 P. 20.
2 From P. 507.
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has revealed and ordained and which constitutes the only legitimate
source of judgement.
Secondly: The nature of ijtihad opinion
The scholars agree unanimously that an ijtihad ruling is a matter of
opinion. In their view the furthest that tafsir can go is to give preponderance
to a ruling declared by a Mujtahid in comparison with another ruling or
rulings which the text or texts allow, in cases where the ijtihad is limited to
texts that are not definitive and established as authentic.1
In such a situation the ijtihad ruling – assuming that it needs to be
applied – will be classed as separate and distinct from the rulings that are
definitive and laid down in established texts, since they will be regarded as
opinions, and only opinions, and subject to revision and alteration;
moreover, they will in all probability exist alongside other, different rulings
on the same issue. It is very rare to find a single interpretation of a text that
is not definitive and established.
Even so, what has actually happened in practice is that the Mujtahid’s
opinion has been accepted as being the actual “judgement of Allah”.
If it is classed as the “eternal judgement of Allah”, as certain misguided
scholars maintain, then in their view the Mujtahid has merely revealed and
promulgated it.
On the other hand, scholars who hold the correct view2 see the
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1

With regard to rulings based on qiyas (analogy), Imam al Ghazali lists six errors; if the Mujtahid
falls into any one of them, his qiyas will be invalid and the ruling he bases on it will be incorrect –
Al Mustasfa – 2/279.

2

The difference between the two groups was purely theoretical and had no practical effect. The
“misguided scholars” say that when there are several different opinions on the same issue,
one Mujtahid – and only one – is correct and has revealed Allah’s eternal judgement, while
all the others are wrong. Practically speaking, however, there is no way of knowing which of
them is right and which of them is wrong, so consequently the “imitators” of each Mujtahid
believe that the opinion of the one they are imitating is the only one that reveals Allah’s eternal
judgement and that in imitating that Mujtahid they are applying Allah’s True Judgement. The
result is precisely the same as the one reached by the “correct scholars”, who believe that a
case not covered by a definitive text does not have a definitive ruling, but is a matter of opinion.
Al Ghazali’s Mustasfa, 2/263.
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“judgement of Allah” as being dependent upon the judgement of the
Mujtahid.
What has been the result of this unquestioning acceptance of ijtihad
opinion? It has led to ijtihad rulings which are a matter of opinion becoming
mixed up with definitive rulings. Consequently, both classes of rulings have
acquired the status of Shariah rulings revealed by Allah. That is to say,
ijtihad opinions have been transposed from their direct source to the Higher
Source; they have thus ceased to be recognised as merely opinions and
acquired the garb of definitive Shariah rulings, thereby becoming “eternal”
and – thanks to their newly assumed Divine character - incapable of
amendment or alteration. This is why people have held fast to them through
thick and thin and rejected the Qanun, regardless of its content.
Consider, for example, matters such as the admission of written proof,
attestation of contracts, minimum wages and working hours, week-end and
annual holidays in contracts of employment and lease conditions that
favour the lessee. All these come under the Qanun and are at odds with the
Shariah, the provisions of which have been determined by fiqh
(jurisprudence) ijtihad in which witness testimony is given orally, a contract
becomes valid on the basis of “offer and acceptance” and work and lease
contracts are subject to the desire and agreement of the two parties
involved. In fact, the realities of everyday life actually mean that the
provisions of the Qanun are closer to the essence of the Shariah than those
laid down by fiqh ijtihad in a social environment that was totally different
from the one we know today.

=

Alternatively, as al Shatibi says, their rulings are regarded as “additional”: “If in their view the
judgement of Allah depends on the view of the Mujtahid…….than the masalih (benefits) or mafasid
(harmful elements) of the questions in which there is a difference of opinion are established in the
same way that applies to the Mujtahid and his opinion. ….If the prevailing view of al Maliki is that
riba al fadhl (selling one type of item in exchange for the same type of item that is of better quality)
with regard to vegetables, and fresh fruit is permissible, then this means that he judges the masalih
element is the weightier. He conjectures that it falls outside the category of prohibited riba (usury)
….. and what is permissible is not harmful either in this world or the next. Indeed it is beneficial
and that is the reason why it is permissible. On the other hand, when al Shafi’i is of the view that
this kind of riba is not permissible, this means that in his judgement it comes under the heading
of forbidden riba and the benefits are outweighed (by harmful factors).. As this is conjecture on his
part, there will also be no harm in it either in this world or the next”. Al Muwafaqat, 2/56.
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Thirdly: The source of the Qanun and the circumstances surrounding
its introduction into Islamic societies
The term Qanun in the sense it is understood today was introduced to
the Islamic countries with the arrival of Western imperialism when it
conquered them by force of arms. It was the imperialists who established
the system for promulgating laws in their modern form which had previously
been unfamiliar to the Islamic regions.1
Imperialism did not only introduce regulations and procedures for
promulgating and amending laws. The substance of the laws it introduced
was also imported, either in the form in which they existed in their countries
of origin or with some minor amendments which left them essentially
unchanged.2 This was at a time when the prevailing culture in Islamic
societies regarded the fiqh produced or passed on by Islamic jurists and
1

Even the system followed in the last days of the Ottoman State was adopted from the Western
model, particularly the French legal code.

2

In Morocco, for example, the Protectorate Treaty was signed with France in 1912 and basic law
provisions were promulgated the following year:
The French Criminal Law and Criminal Procedures Law were promulgated on 12th September 1913
and another ordinance was issued the same year stating that companies established in Morocco
would be subject to the French Companies Law of 24th July 1867.
The Civil Code promulgated on 12th September 1913 covered “obligations and contracts” and
adopted the “Tunisian Civil Code” promulgated by the imperialist authorities in Tunisia in 1906
and drawn up by the Jewish Italian lawyer Mose Santyana, who said that he had summarised the
“European Code following his university studies in Britain and Italy. He had also become fluent in
Arabic and French in Tunisia, the land of his birth.
All the basic laws were imported with virtually no changes from their original French texts. They
included the Commercial Law, the Real Estate Law, the Civil Procedures Law and the Judicial
Regulation Law., among others.
This was confirmed by the committee in charge of formulating them – all of whose members were
French – in its report to the French president on 25th June 1913.
The report was issued in French and no Arabic translation of it was published. According to Article
5 of the Protectorate Treaty, all laws promulgated by the King will only be published in the Official
Gazette after they have been ratified in the name of the French Republic by the Resident-General
and permission has been granted for their publication.
What happened in Morocco was typical of the situation in the other Islamic lands that had been
occupied by force of arms. It was therefore natural that the Qanun should be regarded in both its
form and its content as “imperialist baggage” introduced by an infidel enemy and thus in breach of
the Shariah of Islam.
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scholars as representing the Shariah which governs every aspect of
individual and communal life and relationships.
The inevitable consequence of this culture and the circumstances
surrounding the introduction of the Qanun system was that it was opposed –
firstly because its source was illegitimate, secondly because many of its
provisions were incompatible with the Shariah and Islamic fiqh, thirdly
because these provisions were copied from the laws of “infidel countries”
and fourthly because opposing them was a kind of jihad, which was
obligatory in the face of the imperialist occupier.
Fourthly: parallel education: fiqh and Qanun
All Islamic states have a parallel structure of systems regulating their
societies.
There are institutions that teach fiqh al mu’amalat (fiqh/rules of
transactions) according to the prevailing Islamic school in the country
concerned. These rules cover:
– The constitutional and political systems known in former times as
al Ahkam al Sultaniyyah (Laws of Governance), which deal with
matters such as the appointment of the Caliph or Imam by “Ahl
al Hall wa’l ‘Aqd” (“Those who Untie and Tie” – i.e. the leading
scholars), the definition of his powers and other institutions that
help enforce his rule and the law, as well as the Bait al Mal
(Treasury) resources and relations between the Islamic nation and
non-Muslims, whether individuals or communities.
– Rulings on the judicial system and its operations.
– Crimes, punishments and procedures for imposing and carrying
out punishments.
– The rights and obligations of individuals in exercising their civil or
commercial rights and implementing contracts signed with the aim
of serving mutual interests.
This fiqh is taught because it comprises the “rules of the Shariah”
which Muslims are required to follow – though non-Muslims are not. The
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rules regulate Muslims’ personal behaviour, public affairs and relations
with non-Muslims without making a distinction between definitive and
ijtihad rulings, despite the fact that the latter should be tested on the basis
of the following two principles to ensure that they are suitable for the
realities of present-day life:
– Account should be taken of the consequences of actions.
– Rules should be dependent upon the circumstances that have given
rise to them.
In addition to these institutions, there are also Qanun colleges which
teach their students the different branches of the law that actually regulate
their society. These include the constitutional system and relations between
states, as well as other legal fields – some long established and others that
apply specifically to present-day societies.
Of everything the human mind has been able to produce throughout its
history on earth, the Qanun offers the latest and best ways of managing
mankind’s affairs and regulating day-to-day relations between individuals.
Each of these two schools – Qanun and Shariah – operates as if the
other does not exist. It is impossible to underestimate the negative results
that have ensued from having two mutually incompatible sets of rules of
behaviour governing the way a society organises its life. One consequence
it that the Qanun, with its man-made laws, is seen as an “intruder” into
Islamic societies and a “violator” of the Shariah which Allah has revealed
and commanded mankind to follow to the exclusion of all other systems
such as the Taghut and the rule of the Time of Ignorance.
What were the factors that led to this dichotomy between the Qanun
and the Shariah?
The fact that a Mujtahid is the only person with the authority to
interpret texts and pronounce on Shariah rulings has led to a culture
developing over the centuries that does not accept discussion or debate, as
well as an unquestioning belief that the only source of Shariah rulings is
the Mujtahid – later replaced by the ‘alim, or scholar. Hence we find people
with university educations consulting an ‘alim to ask him about the Shariah
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ruling on very basic matters. They do not even draw conclusions from their
own readings of the Shariah texts and it is completely out of the question
for them to question the ‘alim about matters upon which he has
pronounced, even if the ruling he gives is incompatible with present-day life
and the values of tolerance and justice.
Indeed, how could it be possible to question a Mujtahid or an ‘alim
when “imitating” him is itself a Shariah ruling and obligatory for members
of the general public; as Ibn Rushd the Grandson says, it is their “fardh”
(religious duty). That means that the monopolisation of authority and the
obligation to “imitate” will inevitably “delegitimize” any ruling than might
come from any other source.
Moreover, describing ijtihad rulings as “the eternal judgements of
Allah” or as subject to the opinion of the Mujtahid reinforces people’s
aversion to the Qanun, since how is it possible to believe in Islam while
rejecting the rulings of Allah and replacing them with a legal system
imposed by an occupier who does not follow the Islamic religion?
Several scholars – led by the late Abul Ala Maududi - have promoted
the notion that Qanun is incompatible with Shariah; when Pakistan became
independent, he maintained that it must pronounce the two Shahadahs
(“There is no god but Allah” and “Muhammad is the Messenger of Allah”)
so that it could return to the fold of Islam, repeal the laws left behind by the
British and reinstate the Shariah which had been implemented before the
arrival of British imperialism.
Sheikh Maududi was followed by others who set up associations and
launched movements calling for the implementation of Islamic Shariah and
rejection of the Qanun. Their appeals have found support thanks to the
parallel educational system – a system that teaches fiqh/Shariah and
another that teaches Qanun, or “positive law”.
In our opinion this situation has remained unchanged for the following
reasons:
– Students of Qanun are extremely reluctant to question ijtihad fiqh
rulings with respect to the Shariah texts and rules of tafsir used by
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the fuqaha (scholars of doctrine and jurisprudence) themselves, or
to become involved in controversy over personal opinions on the
interpretation of a text and acceptance of an “official” ruling – i.e.
a ruling that has mandatory status. This reluctance is due to the
hereditary culture found in all religions where rulings and the
interpretation of texts are concerned. This is a well-known fact and
no further explanation of it is needed.
– Students of fiqh are prone to excessive “imitation” and shun the
study and analysis of Qanun. This is despite the fact that if they
were willing to do so, they would be able to understand how to
bridge the gap between the two concepts and help Islamic societies
to avoid the schisms and conflicts that are costing them time and
money and depriving them of the benefits of stability and social
cohesion.
– An obsession with the circumstances that led to Qanun being
introduced into Islamic societies and a lack of interest in analysing
its substance.
If the substance were analysed, it would be possible to identify some
instances in which it is indeed at variance with the Shariah. It would then
be acceptable to criticise them and propose alternatives to them, while at
the same time showing that most of the content is essential in view of the
fact that, even if it appears to be at variance with fiqh ijtihad, it does not
conflict with the texts and higher values of the Shariah. Compare, for
example, the constitutional system - which bases the state on institutions
rather than individuals, defines the composition and prerogatives of each
institution as well as the procedures for holding it to account, and sets out
the basic rights and obligations of the individual – with the provisions laid
down in al Ahkam al Sultaniyyah and the rules of Shariah governance,
which are still cited in fiqh studies.
Compare, for example, the tax laws and public accounts system which regulate the citizen’s contribution to public expenditure and control
the way in which it is spent – with the fatwas which allow the wali al amr
(“master of affairs” – i.e. ruler) to take from the “rich” such sums as are
required by the Bait al Mal “when the need arises”.
52

QANUN (SECULAR LAW) AND SHARIAH

Consider, for example, intervention in some contracts - such as
employment contracts and leases - to protect the weaker party rather than
leaving the stronger party to impose whatever conditions he pleases on the
employee or lessee.
As regards the procedures for approving and promulgating Qanun laws,
although there may be legitimate criticism of their implementation they
appear to be closer to the message in the Qur’anic verse: “…who conduct
their affairs by mutual consultation…” What remains debatable is how one
should regard the institution charged with promulgating the Qanun as a
credible representative of the community.
Now that we have considered the reasons behind the Shariah/Qanun
dichotomy, let us take a brief look at possible ways of resolving it and
eradicating its damaging effects on society’s stability and values.

Section Two: An attempt to resolve the problem
If we wish to find a way of ending the dichotomy between the sources
of legislation we should first distinguish between the ahkam al nassiyyah
(the definitive rulings laid down in the texts) and the ahkam al ijtihadiyyah
(the ijtihad rulings) categories, both of which are classed under the term
“Shariah rulings”. Then we should see the points on which the ijtihad
rulings and the Qanun converge or differ and – finally – evaluate the latter.
Firstly: Distinguishing between ahkam nassiyyah and ahkam
ijtihadiyyah
Criticism and rejection of “positive law” may be summed up as:
“Shariah rulings are laid down by Allah and positive law is man-made”.
This generalisation suffers from an obvious fallacy, since “Shariah
rulings” fall into two categories – ahkam nassiyyah and ahkam ijtihadiyyah.
Ahkam nassiyyah – or definitive rulings – are sanctioned by the Shariah
on the basis of established and definitive texts and are covered by a very
limited number of Qur’anic verses which provide detailed judgements in
wording that is capable of only one interpretation. They include the verses
stipulating the circumstances in which marriage is prohibited and
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permitted, as well as provisions governing inheritance and the termination
of marital relationships.
Ahkam ijtihadiyyah, on the other hand, are deduced from:
–

Specific textual injunctions, including cases where their reliability
(e.g. they may be narrated from only a single source) or meaning
is a matter of opinion. There are very few of these, particularly in
the Qur’an.

– “General” texts and principles such as those enjoining justice,
virtue, leniency, honesty, avoiding the “eating” of people’s property
unjustly, etc. or prohibiting their opposites. The vast majority of
judgements that regulate society and its interests – or relations
between individuals - are derived from these.
The first category – ahkam nassiyyah – is indeed to be regarded as
Divine in origin. 1 However, it would appear to be somewhat of an
exaggeration to describe ahkam ijtihadiyyah as being Divine in origin, since
they are based upon texts capable of more than one interpretation or on
general Shariah principles. In either case the most the Mujtahid can do is
to “be of the opinion” that his interpretation is correct; this is demonstrated
by the fact that there is no consensus over the vast majority of ijtihad
rulings. This can be confirmed if you look at any area of fiqh – contracts,
guarantees, nursing or rearing children, puberty, legal representation, proof
of testimony, etc. So can it seriously be said that all the different views on
these and other subjects are from Allah?
Would it not be more realistic to suppose that the origin of these
rulings was the Ummah (Islamic Nation), not Allah, and that many of the
detailed Shariah rulings were formulated – either with a number of possible
interpretations or on the basis of general principles – in response to the
Ummah’s specific circumstances at a particular time and place?
1
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These rulings may not be revised or amended except in extremely rare circumstances when
a judgement has been given for a specific reason, in which case the principle “rules should be
dependent upon the circumstances that gave rise to them” will apply. This principle was applied by
the Caliph ‘Umar – May Allah be pleased with him – to “those whose hearts have been (recently)
reconciled (to the truth)”.
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For example, when ijtihad fiqh first appeared on the scene, the concept
of “shakhs ma’nawi” (“juristic person”) was unknown and the fuqaha talked
about sharika mufawadha (a sharika mufawadha is a type of company in
which each accords the other the right to transact freely, whether in the
other’s presence or when he is absent, with each partner’s transaction
being the liability of the other), al ‘anan wa’l abdan (“controls and bodies”)
and al wujuh (“faces”). All these terms merely convey the idea of partnership
and association and were permitted by Abu Hanifa but prohibited by
al Shafi’i with the exception of the sharikat al ‘anan class of company.
(Sharikat ‘anan is a company in which that each partner invests gold or
silver in a single investment or places it in a strong box and then each
trades with it but without acting independently – i.e. neither proceeds with
a transaction without the other). Malik prohibited the sharikat al wujuh
class of company but ruled that the other categories were permissible.1
(Sharikat al wujuh is a partnership of two persons who buy goods on credit,
sell them, pay off the debt and share the profit between the two of them).
If we say that these judgments were laid down by Allah, then how is it
that they conflict with each other? And if they really are of Divine origin, it
would not be permissible to amend or alter them, because mankind is
forbidden to change rulings revealed by Allah in His Shariah. If this were
not the case, it would not be possible to believe in the basis and meaning
of the Shariah.
If alteration is not possible or permitted, every Islamic region will be
obliged to limit its economic activity to the forms of partnership or
association permitted by the school to which it belongs and - since manmade law is haram (prohibited) - it will be prohibited by the din (Islamic
religion) from accepting or dealing with any of the types of companies that
exist today, despite the fact that they are fundamental to the world economy
and play a leading role in the propagation of knowledge and scientific
research.
In other words, we must recognise that the definitive Shariah rulings
do not cover every aspect of human life in detail. They do not cover every
1 Ibn Juzai: Al Qawanin al Fiqhiyyah. P. 209.
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obligation, prohibition and permitted action; if they did, a Muslim wishing
to perform a particular action or facing a particular circumstance would
have to consult lists of the three categories for guidance on what to do.
Most Shariah judgements consist of rulings that are capable of more
than one interpretation or provide general principles and values for the
guidance of Muslims in the way they organise their daily lives and perform
their duties upon earth. In practice, people themselves are responsible for
setting out the rules that will govern their lives and they have to review
them constantly to see how they can be improved: “It is He Who created
death and life, that He may try which of you is best in deed”.
In their daily lives and the judgements they make, the only obligation
people are under is to stay within the limits of the “unambiguous” Shariah
and not conduct themselves in a way that is incompatible with its principles
and higher values. They must remain true t the principle of promoting that
which is beneficial and warding off evil or, in the words of the Hanbali Ibn
‘Aqil: “the kind of action with which people are closer to the good and
further from the evil, even if the Prophet did not (specifically) ordain it and
nothing has been revealed about it”.1
As al ‘Izz bin ‘Abdul Salam points out, the difference between the
beneficial and the harmful is something that is recognised by one’s powers
of reasoning and understood as a result of “exigencies, experience, custom
and opinion; if any of these elements are lacking, it seeks evidence. Anyone
who wishes to know if something is appropriate, good or bad – on the
balance of probability – should submit the matter to his intellect when the
matter is not covered by the Shariah and then devise the appropriate ruling
on it.….”.2

Does this not all confirm that it is difficult to regard ijtihad rulings as
having been laid down by Allah and indicate that – if one takes their
original circumstances into account – they are in fact closer to Qanun –
i.e. “positive law”?
1 Ibn al Qayyim: Al Turuq al Hakimah, P. 13.
2 Al ‘Izz bin ‘Abdul Salam: Qawa’id al Ahkam, 1- 4 and 8.
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Secondly: Where ijtihad rulings and “positive law” coincide or
converge.
The main areas in which ijtihad rulings and “positive law” coincide:
1 – Goals and objectives
Al Shatibi says: “Shariah laws are for the benefit of mankind in both
the near and distant future…The Mu’tazilites agreed that the judgements
of the Most High are designed to promote the wellbeing of mankind now
and in the hereafter. And this is the view of most of the later fuqaha”1
He quotes al Razi as believing: “The judgements of Allah the Most High
are not justified by any particular reason”, then comments: “What is
actually true is that we have concluded from our examination of the Shariah
that it was devised for the benefit of mankind and this is not something
that al Razi or anyone else would dispute”.2
If Shariah rulings were devised to promote the wellbeing of mankind
and keep people away from evil, the Mujtahid seeks to achieve this through
his ijtihad rulings – either by interpreting a piece of text with more than one
possible meaning, or by giving preponderance to one text rather thann
another, or by applying a general principle to a specific situation. The rules
laid down in “positive law” seek to serve the same objectives, and anyone
who proposes or supports a draft law bases his proposal or support on the
benefits that that law will provide or the degree to which it will counter
harm or injustice.3
1 2/6.
2 Same ref.
3

One can say that difference between the concepts of good and evil in the Shariah and Qanun is
that the Shariah is concerned with man in his life and property, while the Qanun is only concerned
with regulating the relationships between people in their daily lives and is not interested in
transcendental matters or life after death.
This is true when there are difficulties in defining the concepts of this-worldly interests/benefits
and next-worldly interests/benefits – a situation which has indeed occurred, even among legists in
their interpretation of the interests/benefits that the Qanun is obliged to uphold. The individualist
school defines them on the basis of the individual rather than the community as a whole, which is
the opposite of the socialist school. The experiences of the past three centuries have shown that it
is wrong to align oneself totally with one side and claim that it alone is right. Such an approach has
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It is true that Qanun sometimes fails to achieve this noble goal, but
when this is the case it is due to society’s lack of awareness and to deviant
behaviour on the part of some of its members, rather than the philosophical
and ethical principles within which the Qanun and its objectives are framed.
So if there are any problems with regard to the substance of the Qanun
laws, our criticism should be directed at the causes of those problems
(which we should suggest means of resolving), rather than at the Qanun as
a system based on man’s experience over the centuries during which he
has lived in human communities.
2 – The means one should use in order to identify the goal
If the promotion of what is beneficial and the avoidance of what is
harmful is the goal of both ijtihad rulings and “positive law”, the two also
coincide with regard to the means they should adopt for identifying that
goal, which is the intellect:
We have quoted al ‘Izz bin Abdul Salam as stating that the beneficial
and the harmful are recognised through the intellect and experience. This
is unquestionably the case. The alternative view which maintains that “the
intellect does not do good or evil”, and that Allah is the Lawgiver Who
defines the beneficial and the harmful,1 would appear to be unsound, even
if the majority of scholars and fuqaha have been inclined towards it, owing
to the fact that they came under the influence of the anti-Mu’tazilite
campaign during the second half of the third century AH.
It is obvious that the Shariah texts cannot contain provisions covering
every specific eventuality of life (whether good or bad) in a constantly
changing world. However, they do contain general values and principles

=

led to injustice and tyranny, with the result that most societies have found themselves compelled to
adopt legal systems comprising a combination of the two positions, which endeavour to establish a
balance between the interests of the individual and the community.
We believe that there is no conflict between din (Islamic religion) and Qanun when it comes to
defining the concepts of the beneficial and the harmful when they are applied to the organisation
of society and its members – when there is a belief that there is a need for coexistence despite
differences of opinion.

1 For example, see al Ghazali’s Al Mustasfa, 1/8 and 55 and al Shatibi’s Al Muwafaqat, 2/315.
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which can only be applied through the agency of the intellect and
experience.
Take, for example: “Allah enjoins justice…” or “And do not eat up your
property among yourselves for vanities”. Can you imagine these two verses
being applied to thousands and thousands of social relationships without
the agency of the intellect and experience? How can it be possible to
establish regulations governing the judicial, labour, economic, and financial
sectors without involving the intellect and experience, while at the same
time ensuring compliance with the principles of justice and not “eating up
people’s property in vanities”?
Hence the assertion that the intellect does not do good or evil is a
denial of visible and tangible reality and is no more acceptable than the
view that sees the intellect as being entitled to rebel against man’s creedal
values and accepted beliefs.
When we say ijtihad rulings and the Qanun agree that the intellect is
the means one should use to identify what is beneficial and what is harmful,
we are referring to an intellect armed with knowledge and experience,
which recognises man’s material and spiritual needs and respects the
freedom to hold different opinions on the principle that coexistence is more
important than opinions and ideologies.
3 – The possibility of altering or amending judgements
An ijtihad position is based upon opinion and is subject to the
circumstances in which it is adopted and this, as al Ghazali says1, also
applies to the situation when the person holding that position changes his
mind. He needs to keep his position under constant review so that it can
continue to be justifiable in the light of any new circumstances (including
different historical eras and geographical locations) that might affect the
results of its application.
In theory there is no disagreement about this. The scholars assert that
“the door” of ijtihad is “open” for as long as there is life on earth, that
1 Al Mustasfa, 2/376.
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“rulings are dependent upon the circumstances that have given rise to
them” and that an ijtihad ruling – whether it be in the form of order,
prohibition or permission – must take the “desired result” into consideration.
However, in practice the door of ijtihad is now closed. Ijtihad opinions
have become mixed up with definitive rulings and have become immune to
any amendment or alteration, while the intellect has been deprived of any
role whatsoever.1
To sum up, we can say that amendment and change are part of the
basic nature of ijtihad rulings, so that in this respect they are no different
from “positive law”. The stagnation they have suffered from for over ten
centuries is due to an attitude which is unscholarly and the result of
imitation of the kind referred to by Ibn al Jawzi, which has incorporated
them into the Shariah’s “definitive rulings” category.
Thirdly: The areas in which they differ
The difference between ijtihad rulings and “positive law” appears to lie
essentially in their points of reference and the sources that give them their
validity.
1 – Points of reference
We have already pointed to the use of the general, and inaccurate,
distinction between Shariah and Qanun - i.e. that the former is created by
Allah while the latter is man-made. We have also shown the reason why it is
wrong – that is to say, that the Shariah laid down by Allah consists of
definitive rulings taken from definitive, unambiguous and established texts,
while ijtihad opinions cannot be described as being Divine in origin. It is true
that – whether they are general or specific - they are derived from Shariah
texts, but their meanings and validity are a matter of subjective opinion.
It is this basis – or point of reference – on which ijtihad opinions are
founded that marks the difference between them and “positive law”, since
1
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Ibn al Jawzi, says: “In imitation there is destruction of the benefit of the intellect, because the
(latter) was created to deliberate and examine. Repugnant is the person who is given a candle to
light his way, yet extinguishes it and walks in darkness”. See Talbis Iblis, P. 81.
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in the view of its critics the latter is not backed by any religious authority.
Instead, its sole aim is to ensure the interests and welfare of the community
it regulates, so its only point of reference is the interests (and benefits) as
defined by the lawmakers.
This statement raises some points which we shall now endeavour to
analyse.
An ijtihad opinion is based either on a text that deals with specific
issues in which the meaning and validity are a matter of opinion or nor
proven, or on a text which provides a general rule or principle.
In the first instance the Mujtahid’s objective is to provide the
interpretation that is most likely to promote what is beneficial and avert
that which is harmful, on the basis of the principle: “Wherever you find
benefit (or interests), there is the Shariah of Allah”. In arriving at the
interpretation most likely to be correct, he applies his intellect to current
realities and circumstances; evidence of this can be seen in the fact that
one finds different opinions about a particular subject; for example, on
limiting the legal competence of a minor or mentally deficient person.1
In the second instance – in which the Mujtahid applies a general rule –
there appears to be a clearer link between the ruling and the benefit or
interest as defined by the intellect.
This, according to al Shatibi, is “determined by the customs familiar to
the people who apply their intellects and by what good manners and
character dictate should be applied to encourage good habits and
discourage bad ones, apart from those areas which the intellect is not
qualified to determine such as the rules of the Prayers and similar things2.
1

There are differences of opinion over when a minor should be classed as an adult. One view says
that the limitation of legal competence ceases at puberty, while another stipulates psychological
maturity. Malik makes a distinction between males and females and between a young person who
has a father or a guardian or is uncared for.
Some scholars say it is never permissible to declare a mentally deficient person legally incompetent,
others say he should remain legally incompetent in perpetuo, while a third view restricts legal
incompetence to giving him money until he reaches the age of twenty-five.

2

That is to say, the rules governing acts of worship cannot be defined on the basis of recognised
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Most of these matters are the province of the people who are well versed in
those customs and it is for them to exercise their ijtihad and adopt what is
best….”.1
Al Shatibi notes that the general rules and principles were revealed in
Mecca, after the Hijrah and following the rise in the number of Muslims.
“Disputes arose between them over mu’amalat (transactions; the way
people behave towards each other and deal with material matters), and
they demanded what they regarded as their maximum possible entitlements,
or they were faced with situations which required specific rulings. Therefore
they needed judgements covering the situations that had arisen, including
rules on procedures and pronouncements that distinguished between the
categories of obligatory, recommended, prohibited and disliked…. So Allah
revealed to them all the Divine (instruction) they needed, sometimes in the
Qur’an and sometimes in the Sunnah, which applied the general (principles
revealed) in Mecca to specific situations, explained the contingencies and
qualified the absolutes…”2
We can deduce from what al Shatibi says that the Shariah “generalities”
are determined by the customs of the people who apply their intellects and
by what good manners and character dictate should be applied to
encourage good habits and discourage bad ones, while the detailed rulings
that occur in the Qur’an or the Sunnah were practical applications of those
“generalities”. This meant that they too are in the class of good customs
familiar to the people who apply their intellects.
If the point of reference for ijtihad rulings is the generalities and
specifics determined by the good customs familiar to the people who apply
their intellects, would it not appear to be actually identical to the Qanun’s
point of reference?3

=

customs, which only apply to the rules governing mu’amalat (transactions; the way people behave
towards each other and deal with material matters).

1 Al Muwafaqat, 4/233.
2 Al Muwafaqat, 4/234 and 235.
3
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Several schools have discussed the Qanun’s basis and point of reference. However, it seems clear
from its formulation and content – and from the critical studies and commentaries that have been
written on it – that its point of reference must be the interest, and benefit, of society.
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2 – The sources of their validity
Ijtihad rulings are pronounced by the Mujtahid, while “positive law” – or
Qanun – is laid down by the institutions designated in the constitution of a
particular state. In most Islamic states the Qanun is generally regarded as
comprising three branches: 1) the constitution; this - the highest of the
three – is established by a public referendum 2) the Law; this comprises the
basic rules for regulating the community, as well as relations between its
members and their rights; it is enacted by an elected institution – the
parliament - and 3) decrees and regulatory decisions, including details and
rulings on the application of the provisions of the Law; these are promulgated
by the executive authority appointed by the parliamentary majority.
Several criticisms of the institutions that promulgate the Law need to
be considered seriously. They include:
– Society is not genuinely represented in the conduct and results of
the elections.
– Draft laws are not approved or rejected on the basis of an adequate
study of their substance or by a personal conviction expressed in a
vote. What determines their approval or rejection is party political
loyalty.
– The basic idea of the Law and its contents is all too frequently
imported from the West.
– The institutions that promulgate the Law usually consist of people
who are insufficiently versed in the provisions of the Shariah and
this can lead to laws being enacted that are incompatible with it.
The first two criticisms are apt but what is needed here is a suitable
alternative that is both applicable and capable of eradicating the
shortcomings. This is not easy in societies with limited awareness and a
lack of commitment to religious and ethical values.
The question of importing from the West is due to the West’s superiority
in science and knowledge, and the only way we can overcome it is if we
produce – or generate – knowledge that will contribute to human civilization
and help open up new prospects for development and renewal.
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Finally, the claim that members of the institutions that promulgate the
Law are insufficiently versed in the Shariah would appear to be somewhat
exaggerated, since most fields covered by the Law are not covered by
detailed Shariah texts. Hence they are determined by the “generalities”
and higher principles of the Shariah which come under the heading of
“achieving benefits and averting harm”. These elements are familiar to
everyone, even to people who have no knowledge of Arabic. 1
The fields referred to in the previous paragraph comprise a vast
range of disciplines and it is the specialists in each discipline who
prepare the relevant draft laws and propose the most suitable solutions
and approaches based on their knowledge of the realities and
circumstances relating to the law in question. This means that a clash
between their proposals and the Shariah is unlikely or almost
impossible. In all cases, draft laws are prepared and debated openly,
and it is up to those with a specialist knowledge of the Shariah to take
steps to correct anything that they consider to be in violation of it by
using analysis and cogent argument.
These are some of the criticisms of “positive law”. Whether or not they
are apt, the solution is to look for ways of resolving them. There are two
reasons for this:
Firstly: The theoretical basis for the promulgation of the Law appears
to be sound and in line with the principle: “…who conduct their affairs by
mutual consultation…” as well as with the fact that “life goes on” and
evolves, which means that the rulings that regulate society and the
relationships between its members are of necessity subject to constant
change.

1
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Al Shatibi says: “If ijtihad involves deducing from texts (detailed), a knowledge of Arabic must be
a condition. However, if it involves concepts related to things that are beneficial and things that
are harmful, unconnected with any texts relating to them or requiring no ijtihad based on texts, a
knowledge of Arabic is not necessary”. Al Muwafaqat, 4/162. He adds: “If it is strictly a matter of
concepts, all people with sound intellects will understand them”. Ibid. P. 163. On P. 168 he says:
“From all this we can conclude that scholars share a common view about general principles;
however, where specifics are concerned scholars need to deduce them from previously (available)
Shariah (texts) to find the answers…”
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Secondly: There is no practical alternative. Fiqh ijtihad, which
considers questions on the basis of usul al fiqh (the “roots” of fiqh), has an
advisory and didactic role; it appears to be unable to acquire the status of
binding legislation governing the daily affairs and relationships of people’s
lives and every other field. This is confirmed by:
1. The fact that people are divided into the “Mujtahid”, who decides, and
“muqallids” (“imitators”) who implement without question or debate;
this is not a practical way of operating in the world of today with its
notions of freedom and equality and in view of the status the individual
enjoys within the social system.
Several thinkers and fiqh scholars of earlier times denied that religion
and the social system could be understood on the basis of ijtihad and
imitation. They based their position on Shariah texts which affirm the
individual’s responsibility for his own personal behaviour,1 and the fact that
everyone has a role in the conduct of public affairs;2 moreover, while in
reality a knowledge of the religious texts may vary greatly from one
individual to another, this does not mean that people should be dictated to
and forced to implement to order; rather, it reflects the fact that there are
different areas of specialist knowledge, all of which are of potential benefit
to the Nation.
2. Individual ijtihad on matters pertaining to usul al fiqh is not feasible –
i.e. it is not feasible either to assume recognition of a particular person
as a Mujtahid or to expect a commitment to implement his opinions.
There have been several different views on collective ijtihad.
1 There are numerous Qur’anic verses on the subject, including:- “Every man’s fate We have fastened
on his own neck; on the Day of Judgement We shall bring out for him a scroll, which he will see
spread open. It will be said to him: ‘Read thine (own) record; sufficient is thy soul this day to make
out an account against thee.’ Who receiveth guidance, receiveth it for his own benefit: who goeth
astray doth so to his own loss; no bearer of burdens can bear the burden of another; nor would We
visit with Our Wrath until We had sent a messenger”. (Al Isra’ 13-15); “…Every act of hearing, or of
seeing, or of (feeling in) the heart will be enquired into (on the Day of |Reckoning)”. (Al Isra’ 36); “If
anyone does a righteous deed, (it accrues to the benefit) of his own soul; if he does evil, (it works)
against his own soul”. (Al Jathiyah 15); “Each individual is in pledge for his deeds”. (Al Tur 21).
2 “…who conduct their affairs by mutual consultation…” (Al Shura 38).
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However, would it not be fair to refer the composition of its membership
to a collective ijtihad body and give it the authority to issue legal
pronouncements?
With regard to the composition of that body, if it is composed of
“scholars” alone, or “scholars” and other “specialists” – whether on the
basis of appointment, selection or election – it would not be a feasible
proposition, due to the fact that it would be impossible:
Firstly, to draw up a list of “scholars” and “specialists” that excludes
other categories, including those calling for the creation of a body whose
remit covers the entire Islamic world.
Secondly, because even if this body were set up, the scholars
comprising it would find themselves having to legislate in areas outside
their specialist areas of usul al fiqh knowledge.
With regard to the powers enjoyed by the legislating authority, it is
unlikely that the different societies that accept it – nominally – would
actually give such a body precedence over their representative legislative
institutions.
3. Where the problem of “differences of opinion” is concerned - whether it
arises from individual or collective ijtihad - usul al fiqh is incapable of
resolving them, since differences must inevitably occur between
individuals, whether or not they are scholars, and even whether they
are Muslims or reject Islam.
According to the scholars, a Mujtahid is prohibited from practising
taqlid (imitation). It is true that they maintain it is wrong to adopt an
“aberrant” opinion. However, nobody with the authority to issue a binding
ruling would describe a particular opinion as “aberrant”, particularly in
conjunction with the popular adage: “Right is right, even if everybody
ignores it, and wrong is wrong, even if everybody follows it”.
Sheikh al Qaradhawi proposes a World Council. Of the scholars who
would comprise it he says: “If there is a difference of opinion, preponderance
should be given to the majority view unless there is another view to which
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preponderance should be given on the basis that it is stronger from the
point of view of the Shariah”.1
However, the question here is: Who should decide that the minority
opinion is or is not stronger from the point of view of the Shariah? These
days large numbers of fatwas are issued that are endorsed by some and
rejected by others, yet each side claims that its view is right and any other
position is wrong.
So how is it possible to regulate society’s affairs and the daily lives of
its members with conflicting fatwas when there is no way of determining
which of them is correct?
4. The task of deciding and pronouncing on Shariah rulings is assigned to
the Mujtahids - a class that came to be regarded as extinct over a thousand
years ago when the schools of fiqh subject to taqlid were defined and
designated. These days the term “’ulama” (“scholars”) is used instead,
though what precisely ‘ulama are has not been defined, even when the
concept is refined with the addition of the word “kibar” (“leading”).
These are some of the reasons why it is unrealistic to give credence to
those scholars who maintain that all rulings on the regulation of society
should be the province of the Mujtahid and, moreover, that they are the
only legitimate Shariah rulings and that any others apart from them are
erroneous and deviant.
We need to be realistic and understand the circumstances in which the
rules of usul al fiqh were developed, as well as the intellectual environment
in which they were studied during subsequent centuries. We will then be
better qualified to criticise (if and when such criticism is appropriate) both
the form and content of the Qanun – or “positive law” – in a logical manner
and put forward practical proposals for formulating and implementing the
rules governing society’s affairs and relations between its members in a
way that is compatible with life in the changing world of today and in tune
with the established creed of our Nation.

1 In his book Al Ijtihad fi’l Shari’ah al Islamiyyah, P. 242.
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FURUḌ AL KIFAYAH
AND THE MAQASID
(OBJECTIVES) OF THE
SHARIA
Ridwan al Sayyid

F

irstly, furudh al a’yan. Scholars of usul al fiqh (the
“roots” of doctrine/jurisprudence) say the Islamic
Shariah includes religious obligations that are
binding upon those individuals who are required to
perform them so that the maqasid (objectives) of the
Shariah can be achieved. These binding obligations are
called furudh al a’yan. A fardh ‘ain (singular of furudh
al a’yan) is “one which everyone upon whom it is
incumbent is called upon to perform in person, insofar
as if he fails to do so he will be guilty of sin and
deserving of condemnation; this applies to all worshiprelated obligations in which a person who fails to
perform them is culpable, such as Prayer, Zakat, Hajj
and the fulfilment of contractual undertakings.1” Fardh
‘ain is designed for the benefit of the individual and this
benefit is repeated every time the relevant obligation is
performed.
1 Mohammed Abu Zahra: Usul al Fiqh, Egypt, Dar al Fikr al ‘Arabi, P. 35.

Thinker and academic from Lebanon and editorial adviser to Al-Tasamoh magazine.
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In his work Al Furuq1 al Qarafi says that there are two classes of
actions – those in which the benefit is repeated each time the action is
repeated and those in which the benefit is not repeated when the action is
repeated. The first class such as, for example, the five Prayers, was
ordained for individuals by the Lawgiver to produce additional benefits
when it is repeated; in this particular case (i.e. the Prayers) the benefits
result from submitting oneself to Allah, glorifying Him, holding personal
discourse with Him, humbling oneself before Him, standing before Him,
understanding Him when He speaks and modelling oneself on His adab
(manners and etiquette). These benefits are repeated each time the Prayer
is repeated. The distinctive feature of furudh al a’yan is that the person they
are designed to benefit receives their benefits directly; he is therefore
required by Divine Command to perform them in order to reap those
benefits and achieve their objectives. Obligations of this kind may not be
performed by one individual on behalf of another, because – as we have
already pointed out – it is the person upon whom they are incumbent who
receives the benefits from them.
Secondly, furudh al kifayah. The second type of furudh (obligations)
defined by scholars of usul al fiqh is furudh al kifayah. These produce the
benefits intended by the Lawgiver, but in this case they are not related
directly and specifically to the person who carries them out. The Divine
Command that they be performed is directed at the community as a whole
rather than each individual member of it, and this is why they are called
kifayah (collective). If their benefit is achieved, performing them is no
longer a binding obligation upon the other members of the community.2
So in furudh al a’yan such as the Prayer, if one of us fails to pray, he
becomes culpable for that sin as an individual. However, in the case of
furudh al kifayah - such as salat al janazah (the Funeral Prayer), ifta’
(delivering advisory opinions) or the study of medicine and crafts - if
nobody performs these obligations, then the community as a whole is
1 Shihab al Din al Qarafi: Al Furuq, Beirut, Dar al Kutub al ‘Ilmiyyah, 1/470.
2
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culpable. Hence the benefits for which furudh al kifayah are designed are
general benefits and everybody suffers harm if they are not performed.
Scholars divide furudh al kifayah into two categories: religious duties,
by which they mean strictly worship-related obligations such as the Funeral
Prayer, and temporal obligations, by which they mean general benefits
accruing to the Nation as a whole such as those derived from learning and
crafts, which cater for society’s needs and help promote prosperity.
Imam al Ghazali (d. 505 AH) says that kifayah obligations are limited
to other-worldly-related actions – i.e. purely religious actions: “As for
pledges of allegiance, marriage contracts, tilling, planting and all the crafts
essential to people….there is no need to perform them, because they
belong to this world …(even so,), the existence of the din (Islamic Faith)
must inevitably be conditional upon this world and how it is regulated…”
The majority of fiqh (doctrine/jurisprudence) scholars disputed this with
him and argued that a person is unable to understand the most complex
issues of obligations and necessities by instinct alone, and that relying
solely upon one’s “general feelings” about them might cause the loss of a
“higher worldly benefit” – as a result of a failure to perform it – with a
consequent adverse impact on the religious benefit as well.1
Al Shatibi (d. 790 AH) regarded furudh al kifayah as being of the
greatest importance, since they are “the basis of the general masalih
(interests/benefits) of all mankind”2. He saw them as being closely linked
to the maqasid (objectives) of the Shariah – the subject of his book
al Muwafaqat. In his view those charged with performing these obligations
are commanded to safeguard the din through their beliefs and their actions,
to safeguard the nafs (psyche/lower soul) so that it can fulfil life’s
necessities, to safeguard the mind so that it can hear and understand Allah
when He addresses it, to safeguard their progeny so that they can take
their (parents’) place in maintaining home and family, and to safeguard
their property in order to help fulfil the other four aspects.

1 Al Ghazali: Al Wasit fi’l Madhhab, Cairo, Dar al Salam, 1997, 6/7.
2 Al Shatibi: Al Muwafaqat, Egpt, Dar al Kulliyyat al Azhariyyah, 1967, 2/146.
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Thirdly, Allah’s rights, mankind’s rights and shared rights. Those who
disagree with al Ghazali’s position appear not to have understood it
correctly. The obligation arising from a direct Divine Command relating to
an individual’s act of worship is a right which Allah, Glory be to Him, is
entitled to demand from those upon whom it is incumbent to perform that
act. At the same time, that act of worship renders the individual “eligible,
responsible and equal” – that is to say, he becomes eligible for membership
of the Community of Believers; were this not the case, then why is
congregational Prayer preferable to individual Prayer and why is the Friday
Prayer obligatory for everyone, on certain conditions? An individual
obligation is incumbent upon the individual if one considers it within its
original context; however, it is also a collective obligation from the point of
view of the objectives it is designed to achieve. Hence if the intention here
is to draw a distinction, it should not be between fardh al ‘ain and fardh
al kifayah, but between what relates strictly to acts of worship (i.e. Allah’s
rights), and masalih (i.e. mankind’s rights). There can be no disputing the
fact that the objective of the Prayer or the Fast is to render unto Allah,
Glory be to Him, what is His right and due, even if there should be
secondary benefits such as a feeling of satisfaction at having done one’s
duty (the Prayer), physical health (the Fast) or purity of spirit and a sense
of having contributed to the welfare of the community (Zakat and waqf).
This is why Dr. Mohammed Dhiya al Din al Rayyis suggests that the term
fardh al kifayah is not quite accurate and that it would be more appropriate
to class obligations separately as being either Allah’s rights or mankind’s
rights – i.e. the general or temporal masalih of society, endorsed by Allah,
Glory be to Him, His din and the Mission of His Prophet (PBUH).
The Prophet’s Mission was, and still is, designed to serve the masalih
of mankind in this world and the next1. Therefore al Shatibi was right when
he linked obligations to the maqasid (of the Shariah), but wrong to criticise
al Ghazali when the latter classed furudh al kifayah as being – like furudh
al a’yan – limited to religious matters, since the truth is that all furudh are
1 Mohammed Dhiya’ al Din al Rayyis: Al Nadhariyyat al Siyasiyyah al Islamiyyah, Cairo, Dar al Turath,
1969, P. 310. My attention was drawn to this source by an article of Mustafa Tudi’s entitled Ihya’
al Wajib al Kifa’I wa’l ‘Aini; Tariq li’ Iqamat Mujtama’ al ‘Umran (published in Al Tafahum magazine).
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furudh (obligations), while the difference lies in the way they are regarded –
whether they are concerned with worship, masalih or the two together. All
furudh are furudh and differ from each other only in the priority accorded to
them from the “discourse” point of view – i.e. whether they concern
individuals (and involve only acts of worship), or the community or group
(and involve only – or virtually only – temporal masalih) or a combination of
the two (i.e. a combination of worship and temporal masalih).
Fourthly, furudh al kifayah and the maqasid of the Shariah. In a small
paragraph in his book Al Burhan1, Imam al Haramain (d. 478 AH) lists the
five dhururiyyat (necessities) as nafs (psyche/lower soul), intellect, din,
progeny and property. Taken together, these provide the necessary
conditions for the public weal – i.e. human societies cannot exist without
them and the Shariah was revealed in order to safeguard them. It would
actually have been appropriate to list them as four and point out that the
din, or the Shariah, was sent down to uphold them, since they form the
basic maqasid of the very Shariah itself. His pupil Imam al Ghazali, who
followed him, neither added to them nor subtracted from them.
In his book Adab al Dunya wa’l Din al Mawardi (d. 450 AH) – a
contemporary of al Juwaini – classed these “fundamentals” as the pillar
of “worldly politics” and added effective government, hope and
fecundity to the list. ‘Izz al Din Ibn Abdul Salam (d. 665 AH) states in
Qawa’id al Ahkam fi Masalih al Anam that there are two categories of
masalih: those in which the element of worship predominates and those
in which worldly masalih predominate. Both come under the maqasid of
the Shariah, which comprises the two elements. Al Shatibi (d.790 AH)
took a broader view and classed the maqasid as dhururiyyat, hajiyyat
(requirements) and tahsiniyyat (ameliorations); in his view the Shariah –
and all laws – are designed to safeguard the dhururiyyat and serve the
interests of the hajiyyat and tahsiniyyat. If safeguarding the dhururiyyat
is obligatory in both the fardh al ‘ain and fardh al kifayah categories,
the continued existence of the hajiyyat and tahsiniyyat is guaranteed
thanks to mankind’s instinctive awareness of what they consist of and
1 Al Juwaini: Al Burhan fi Usuli’l Fiqh, Beirut, Dar al Kutub al ‘Ilmiyyah, 1998, 2/118.
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an understanding of the “recommended”, “desirable”, “disliked” and
“permitted” categories.
All these elements belong to the maqasid of the Shariah, either directly
or indirectly. However, who should in practice be responsible for
safeguarding and upholding them? Al Mawardi and Abu ‘Ubaid al Qasim, a
predecessor of his - in his book Al Amwal - believed that the political
authority or the Imamate should do so “on behalf of the Muslims”. The
Muslim community is the basic institution responsible for safeguarding
masalih, even in the view of those who couple the ruling authority with the
Shariah. For their part, al Juwaini, al Ghazali, Ibn Abdul Salam and
al Shatibi did not fear that the Shariah might face a threat from society and
described it as “working in and with society” to safeguard masalih.
Misunderstandings – both in the past and in more recent times – have
occurred when people have tried to separate the Shariah from society and
have started talking about Shariah versus society or society versus Shariah.
The truth is that the Shariah is a moral yardstick for society and is designed
to safeguard its interests in every possible way.
The vast majority of fiqh scholars, then, maintain that all fardh
obligations comprise or entail masalih. They are therefore not only
legitimate but obligatory on the basis of the Shariah. Accordingly, it would
appear that there is nothing to be gained from dividing fardh obligations
into religious and temporal. The real differences are over two points – 1)
establishing the origins or foundations of temporal masalih and 2) defining
who should be responsible for implementing them. Al Ghazali maintains
that temporal masalih are not in the “Shariah obligation” category – i.e.
that they are not in the furudh al kifayah class. He cites several reasons for
this view, including the fact that they are not covered by any specific textual
injunction, that it is up to society to identify and uphold temporal masalih,
and that in any case temporal masalih are recognised as such by instinct
and as a result of human necessity.
With regard to the implementation of those fardh obligations,
al Juwaini, al Ghazali, Ibn Abdul Salam and al Shatibi tend towards the
view that they are in the category of society’s (or the general public’s)
rights, despite the fact that they do not agree on their origins or
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foundations – that is to say, whether they are derived from texts or based
on masalih necessities and inspired by human motivations. At the same
time, many fiqh scholars assert that kifayah obligations (particularly the
temporal ones) are within the province of the political authorities, on the
grounds that society en masse does not automatically recognise the need
for them, and even if it does recognise that they are necessary, it is not
capable of implementing them on its own. As examples they cite the kifayah
obligations and benefits of education, craft manufacture, the creation of
defensive armed forces (=jihad) and other strategic requirements.
Fiqh scholars – or the majority of them - seek to link “general” or
“public” obligations to religious texts and assign responsibility for their
implementation to the authorities, because they wish to highlight just how
important those obligations are from both the religious and temporal
angles. Despite this, there are few injunctions in the Qur’an or from the
Prophet to support the position that specific actions are in the furudh
al kifayah category. Moreover, while all fiqh scholars agree that these are
collective duties or obligations, in doing so they distinguish between the
Shariah and the community, just as they draw a distinction between the
ruling authority and the general public. At the same time, however, they say
that the Imamate or the ruling authority is to be chosen by the community
and not appointed by the Lawgiver. In their view this means that the
authorities are committed to performing religious duties, particularly if
these are more closely related to masalih that are of practical concern to
the Muslim community (and, of course, to the authorities themselves) than
they are to pure acts of worship. In doing so they (the fiqh scholars) also
maintain that kifayah obligations should be defined according to
circumstances by ijtihad (interpretative judgement), which should also be
applied in order to decide whether they belong to the dhururiyyat, hajiyyat
or tahsiniyyat categories. In every case, top priority is given to ensuring
social cohesion and the well-being of society, both within its own national
borders and in its relations with the outside world.
Here it is not just a question of who should define, uphold and promote
the public’s interests and benefits. There is also the issue of the Muslim
Community’s duties and commitments towards its din, which, unlike
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temporal commitments, consist of obligations covered by textual
injunctions. The Holy Qur’an specifies the duties of the Community of
Believers as follows: “Let there arise out of you a group of people inviting to
what is good, enjoining what is right and forbidding what is wrong; they are
the ones to attain felicity”. (Āl 'Imran 104).
So the injunction is general and states that the community itself must
appoint people to invite to what is good, enjoin what is right and forbid
what is wrong. Naturally, while these “people” will include the ruling
authorities, they will not be limited to them. The authorities chosen from
among the people to administer public affairs – and this is a noble calling –
are responsible for some of the issues implied in the verse, but not all, or
even most of them. This is why the fiqh scholars distinguish between the
political authority, which is responsible for public affairs, and “enjoining
what is right and forbidding what is wrong”, which is the duty of every
Muslim individual under the Shariah. That means that the fundamental
obligation is incurred by the community, which appoints individuals or
groups of people to look after its interests and other groups to take care of
other matters. At the same time, it reserves for itself (as a whole) and its
members the right to take such direct action as it sees fit on the remaining
questions that concern it. It thus has the right to monitor and take decisions
on the areas over which it has responsibility, including those matters
relating to its interest which it administers through its individual members.
The fiqh scholars added furudh al kifayah to furudh al ‘ain as a means
of distinguishing between the specific and the general, or the individual
and the collective, and to demonstrate that a collective obligation is just as
important as an individual one. When they found their room for argument
was restricted because the two were so closely linked together, they
resorted to subtle and abstruse qiyas (analogy). Then, when they found that
they were still in difficulties, they began to talk about “achieving” and
“revising” the purpose of qiyas by including masalih in both the individual
and collective obligations. Then when they found that even this did not
solve their problem, they spoke about “Shariah-compliant politics” – a
concept which offered both ruling authorities and fiqh scholars the
opportunity to abandon qiyas if and when necessary. This, too, proved
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insufficient, so they opted for the notion of maqasid, which al Shatibi
describes as being derived from a detailed study of Shariah rulings. In
modern times, reformists have applied the concept of Shariah maqasid to
justify entering new areas opened up by “Islamic renewal” and have
adopted al Ghazali’s position that kifayah obligations are limited to religious
matters; in their view, it was the narrow approach adopted in former times
that drove al Ghazali to regard furudh al ‘ain and furudh al kifayah as
belonging strictly to the realm of religion, while the “general interests of
the public” were the responsibility of the community. In doing so, he freed
Shariah rule from the shackles of qiyas (despite its usefulness) and linked
the general provisions of the Shariah to the community, not the ruling
authority. He was inspired to adopt this position by al Juwaini, his sheikh,
who spoke of the “succouring of nations in the garb of injustice” and
maintained that in times of severe crisis and tribulation Mujtahids (scholars
qualified to interpret the Shariah on the basis of ijtihad) might disappear. In
such circumstances, all issues – including the restoration of governance
and public order and the revival of the schools of learning (to enable new
Mujtahids to appear on the scene) - should be in the hands of the
community. At the same time, the authorities would have the social duty of
taking such “necessary”, “requisite” or “ameliorative” actions as might be
necessary to promote the community’s interests and appoint people to
monitor them.
What does all this mean? It means that the Shariah should be in the
hands of the Believing Community, which should endeavour to implement
it and not act independently of it. If it should act independently of it, as
Islamist political parties have been trying to do for the past half century,
this means legitimacy is usurped by one particular group, which will lead
to conflicts and divisions. If it is the governing authority that decides who
shall rule, this means there will be no rotation of power, the current rulers
will become a permanent institution, the public interest will no longer be
protected and there will be conflict between the ruling authority and
society.
The basic disagreement has been over how far furudh al kifayah extend
and whether they cover both religion and masalih, while bearing in mind
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that there are also masalih in religious matters. Some fiqh scholars have
“liberated” masalih by assigning them solely to the community on the
grounds that this is ordained by Qur’anic textual injunction. And since it is
essentially the community’s responsibility to promote society’s interests,
and because this offers extensive scope for ijtihad and amendment, we find
that in every age the Islamic Nation has defined or redefined its needs and
strategies for managing its affairs.
In the view of these scholars, this is best achieved by applying the fiqh
of Shariah maqasid.
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T

he principle of punishment is accepted in every
society and is almost one of man’s natural
instincts. Punishment is a logical reaction against
wrongdoing, though punishing a criminal is not an end
in itself but a means to an end – that is, preventing a
crime from taking place or, if it should take place,
preventing it from happening again. However, a number
of factors need to be taken into account before a penalty
can be imposed. These factors are known as the
purposes of the punishment.
Examining those purposes is not an “intellectual
luxury” but a necessity of the utmost importance,
because it is only possible to devise a viable penal policy
in the light of the purpose the legislator seeks to achieve.
If the purpose is clear, it becomes possible to identify
the type of punishment, its degree of severity and the
means of implementing it.
Throughout the whole of history punishment has
Judge and academic from Egypt.
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never had one sole purpose but several. Modern criminological thinking is
inclined to reject the idea of a single purpose and prefers to use it to work
towards a number of different objectives including justice and deterrence –
in the sense of deterring the individual offender as well as society as a
whole. The first purpose is a strictly moral one, while the second is designed
to produce a practical benefit. Each of these purposes is important and
relevant to its respective field and it is the legislator’s task to ensure that
one does not predominate at the expense of the other. If there should be a
conflict between them in some circumstances, the legislator should resolve
it and – according to the modern criminological view – give preponderance
to deterring the individual offender rather than society as a whole or the
cause of justice. In the opinion of modern criminologists, deterring the
individual offender should be given a higher priority than the cause of
justice because it has a positive practical effect and produces a real benefit
for the community, while justice – although important – is only of value
from a moral point of view. As they see it, priority should be given to
deterring the individual offender rather than to “general deterrence”
because “individual deterrence” is a response to a crime that has already
been committed by a criminal and is designed to prevent it from happening
again, while “general deterrence” aims to make it improbable that such a
crime will occur in the first place. If one compares the two, preventing the
possibility of a repetition of a crime that has already been committed
should be given preference over countering the danger of something
possibly happening in the future.
For our part, we do not share this view. In our opinion, justice should
take precedence if there is a clash, because accepting that there is a clash,
then sacrificing the principle of justice means that what is not just has been
given preference over what is just, and this is not an acceptable maxim for
a legislator to follow.
If there is a conflict between various different purposes, then it has to
be either apparent or real. If it is apparent, while at the same time the
individual is deterred, then the cause of justice is being served and justice
has been achieved. However, if the conflict is a real one and the individual
is deterred at the expense of justice, then – whatever the justification – we
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cannot give preponderance to what is unquestionably unjust over what is
unquestionably just.
It is not true that giving top priority to justice over all other
considerations will only serve the cause of morality while failing to protect
society. This position is due to a misunderstanding of what precisely justice
is. Justice is a practical concept with practical benefits, not just an ideal.
Regardless of its function of reinforcing moral values, a just punishment
properly implemented and administered will deter the population as a
whole from committing crimes and prevent the criminal himself from
reverting to criminality. “General deterrence” is achieved partly through the
threat of a just punishment and partly by actually applying it to those who
commit crimes, while a wrongdoer is deterred by the imposition and
application of an appropriate punishment that will stop him as far as
possible from reoffending. In seeking to achieve these two objectives, the
legislator must never under any circumstances leave justice out of the
equation. If he reckons that deterrence (whether general or specific)
requires a penalty that is incompatible with justice because it would be
excessive, he should respond to the demands of justice and either cancel
the punishment or adjust it appropriately. Having done so, he should then
look for other ways of achieving his objective.
A just punishment is based on two considerations – the seriousness of
the crime and the circumstances of its perpetrator. The first of these is
objective in that it is always the same, regardless of the person who
commits it, and the penalty is designed to act as a general deterrent. The
second consideration, which is subjective, varies from one offender to
another and is aimed at deterring a specific offender. With sound penal
policy the letter of the law should be sufficiently flexible to meet both
objectives. This can be achieved if the legislator sets a punishment for
every crime that is commensurate with its level of seriousness, while
allowing the person imposing it a degree of flexibility that will enable him
to strike a balance between the sentence and circumstances of the offender.
Since the Islamic Shariah’s rulings are revealed by Allah or attributable
to Him, there should never be any doubt about the purpose of punishment
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for a crime. The purpose is first and foremost to ensure justice and, while
this does not exclude other purposes as well, they are all secondary. Like
other Divine and “positive” (i.e.man-made) legal systems, the Shariah of
Islam aims to protect society and promote its happiness by guaranteeing
its security, stability and progress, while safeguarding its members and
their rights. In other words, its aim is to “repel the bad and attract the
good”. And as good and bad cannot always be disentangled from each
other, bad needs to be repelled in order to achieve, or promote, good with
sufficient pressure to achieve that objective, and the only instrument that
can decide how much pressure should be applied is justice. Justice is one
of the maqasid (objectives) that the Shariah’s rulings are designed to
achieve. Indeed, it should perhaps be regarded as the most important of all
those maqasid, because the Shariah’s provisions consist of commands and
prohibitions with each command and each prohibition carrying its own
reward or punishment, and justice cannot be seen in isolation from rewards
and punishments. That is why the fuqaha (scholars of doctrine/
jurisprudence) always maintain that justice is the mainstay of the Shariah,
just as belief in the One God is the mainstay of the Faith. A sense of justice
is fundamental to human nature; if the body has senses, then so does the
mind, and one of these (i.e. the mind’s senses) is a sense of justice. So as
Islam is the “Natural Religion”, it is natural that its rulings should be in
harmony with the concept of justice.
This is neither the time nor the place to make a detailed study of the
provisions which confirm that the Shariah is designed to serve the cause of
justice. However, we shall endeavour to show how the objective of justice
plays a vital role in determining many of the Shariah’s rulings.

Firstly, the principle of legitimacy
This principle is cited repeatedly in present-day constitutions. It is
endorsed by the Shariah of Islam and is one of the basic rules stipulated by
textual injunction, as in these verses from the Qur’an: “…nor would We
visit with out wrath until We had sent a messenger (to give warning)”
(Al Isra’, 15), and “Nor was thy Lord the one to destroy a population until He
had sent to its Centre a messenger, rehearsing to them Our signs…
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”(Al Qasas, 59). This principle is dictated by justice; all actions were originally
permitted and no obligations were imposed before the Law appeared, so
when justice determined that an action should be prohibited or obligatory,
the party concerned had to be notified of the fact in advance. If punishment
were sprung on him and imposed without warning, this would be unjust
and alien to the practice of Allah the Most High. The Shariah requires
notice to be given before inflicting punishment, thereby allowing wrongdoers
no excuse for their misdeeds. Hence the Qur’an says: “Messengers who
gave good news as well as warning, that mankind, after (the coming of) the
messengers, should have no plea against Allah”. (Al Nisa’, 165), and “And if We
had inflicted on them a penalty before this, they would have said: ‘Our
Lord! If only Thou hadst sent a messenger, we should certainly have
followed the signs before we were humbled and put to shame’”. (Ta Ha, 134).
This means that if a person were to be held to account for something he
had not previously been commanded to do, or not to do, justice would be
overturned; indeed, it would be more appropriate to inflict the punishment
upon the one who imposed it.
This rule has been applied strictly to a whole class of crimes – the
hudud (limits of acceptable behaviour) and qisas (lex talionis) categories.
They and their penalties have been clearly defined and it is not permissible
to increase either the number of crimes covered by them or the punishments
they entail.
It has been said that, as according to this rule there are no specific
textual injunctions defining ta’zir offences (misdemeanours or offences
outside the hudud and qisas categories) and their respective punishments,
it is therefore up to the wali al amr (person vested with authority) to
discipline “whom he pleases, how he pleases and for what he pleases”.
However, this view is not compatible with the principles and spirit of the
Shariah.
It is agreed that offences should only be classed as being in the ta’zir
category if they amount to misdemeanours or neglecting to perform a duty.
And as commands and prohibitions are covered by textual injunction,
nothing can be defined as a serious crime unless it is specified in a text, so
the first half of this rule stands. However, with regard to the second half –
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defining the punishment –“persons vested with authority” have not – in
practice - given the relevant parties prior notice of the penalty for each
ta’zir offence, even though the letter of the Shariah does not forbid them to
do so or authorise them to impose a punishment without prior warning.
Indeed, the spirit of the Shariah – as well as the letter – requires the penalty
to be clearly stipulated, firstly because this is what justice demands so that
everyone can know where he stands, and secondly, to ensure that the
scales of justice do not become unbalanced if the “person vested in
authority” is the sole and final judge in every individual case; such a
situation would lead to the accused being subjected to inconsistent
treatment, depending on where they happened to be and the whims and
opinions of the respective “persons vested with authority” over them.
Hence we find that the first half of the above rule confirmed by the
Shariah, while the second half – definition of punishment – would hold true
only of certain categories of crimes. However, if it were applied to all
offences, this would be compatible with the Shariah and more in keeping
with the objectives of justice.
A secondary principle – the inadmissibility of retroactive legislation has been derived from the principle of legitimacy and is also endorsed in
the Islamic Shariah. It is based essentially on justice. Justice refuses to
punish a person for something he has done or failed to do, unless an order
or prohibition has already been issued prior to his doing or failing to do it.
To punish a person despite this would be unjust in the extreme and this is
confirmed by the texts. According to the Qur’an (Surat al Nisa’, 22): “And marry
not women whom your fathers married, except what is past…” and (Surat
al Nisa’, 23): “Prohibited to you (for marriage) are your mothers……….and
two sisters in wedlock, except for what is past…”. This indicates that what
had happened in the past was neither criminal nor punishable.

Secondly: Conditions of responsibility
Responsibility is a burden that not everyone is able to bear and it should
be borne by those who are competent to do so. It is therefore not out of the
question for a person to commit a criminal act and not be held responsible
for it, since there need not always be an inseparable correlation between
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perpetrating a crime and culpability for it. While justice demands that a
criminal should be punished, it also demands that the criminal should be
responsible for his actions. Therefore a person is not automatically culpable
on the strength of having committed a crime; he must also be competent to
take responsibility for it. The conditions of responsibility under positive law
state that a person must be able to distinguish between right and wrong and
exercise freedom of choice. This is also the case in the Islamic Shariah,
which stipulates “reason” and freedom of choice as conditions of culpability.
The criteria for determining “reason” are puberty and a sound mind, while
the criteria for choice are free will and an ability to comply. Accordingly, a
child below the age of puberty is not held responsible because his powers of
reasoning are as yet unformed, while an insane person is not held
responsible because he lacks the power of reason. The same principle
applies to a person who commits a forbidden act because he is forced to do
so for reasons beyond his control.
So the mere perpetration of an act is in itself insufficient grounds for
punishment, since justice rejects the idea of punishing someone who lacked
the power of reason or freedom of choice at the time he committed it.
A person may suffer from an ailment or defect that weakens his ability
to understand or choose without depriving him of it completely. Some
positive laws consider such a weakness a mitigating circumstance and
grounds for a less severe punishment, while others ignore it and treat the
perpetrator as a person of sound mind. Some fuqaha maintain that the
Shariah only accepts the principle of mitigation for ta’zir offences, while in
the case of hudud and qisas crimes no mitigation or alternative penalties
can be considered.
The second part of this view is debatable. It is a commonly held
position among the fuqaha that “hudud and qisas are pure punishments
demanded for pure crime” – that is, that there should not be the slightest
element of uncertainty about the crime and, in the event of any uncertainty
whatsoever, the punishment should not apply. There can be no doubt that
weak understanding and a weak will place the perpetrator in the “uncertain
category” so that the conditions necessary for imposing the punishment
are not fully fulfilled. For this reason, we are inclined towards the view that,
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in the interests of justice, hudud and qisas will not apply in such
circumstances.

Thirdly: Knowledge is a condition for culpability
Experts in positive law class knowledge in two categories - knowledge
of the law and knowledge of objective reality. In the first case, it is assumed
that everybody should know the law from the moment it is published in the
official gazette, after which ignorance of it will be no excuse. This means
that there is no difference between the status of actual knowledge of it and
ignorance of it. However, knowledge of objective reality is not assumed and
must be proved. Otherwise the penalty will not apply.
Shariah scholars also recognise that there are different categories of
knowledge, which they classify as knowledge of the Shariah ruling and
knowledge of the ‘ain – i.e,. reality. The objective of justice is clear in the
solutions they propose for cases where there is ignorance of the two and
this highlights the difference between their position and the position of the
positive law experts on some issues.
Shariah scholars maintain that knowledge of the relevant Shariah ruling
is a condition of responsibility, because to demand compliance with a legal
ruling from someone who is unaware of it is unacceptable and incompatible
with Allah’s justice. (The assumption here is that everybody has knowledge of
the Shariah ruling unless there is evidence to the contrary, so the question
revolves around the issue of proof). However, the ignorance that is taken into
account in denying responsibility is ignorance solely of the Shariah ruling –
that is, the command or prohibition; knowledge of the ruling and ignorance of
the penalty does not confer exemption from punishment. There is no conflict
between this and the objective of justice since - in the view of the fuqaha – the
violator is aware of the prohibition and is expected to eschew the perpetration
of forbidden acts; if he fails to do so, he is a wrongdoer and deserving of
punishment. In other words, a knowledge of the type of punishment is
irrelevant here, since all the violator is expected to know is that a certain act is
forbidden. This is the reasoning behind the implementation of a fiqh (doctrine/
jurisprudence) rule which states that ignorance of the consequences will be of
no avail to a person who knows something is prohibited.
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So much for ignorance of the Shariah ruling. With regard to
ignorance of the ‘ain, the fuqaha agree that if the perpetrator is ignorant
of a basic fact or condition for establishing prohibition status, he will
not be liable for punishment. This is also a requirement of justice,
because a person who commits a wrongful act in good faith is not in
the same class as someone who commits it knowingly, even if the
consequences in both cases are the same. In the second case the
perpetrator is culpable, while in the first he is not, so they should not
be treated as equals when it comes to punishment. It is on this basis
that the fuqaha say: “If someone other than his wife is brought to him
in a bridal procession and he is told ‘This is your wife’ and he copulates
with her believing her to be his wife, he will not be liable for the hudud
penalty. The same will apply if he calls his wife and another person
comes to him instead and he believes her to be the one he called and
he copulates with her…”. The fuqaha also say: “If he drinks what he
thinks is water or medicine, then it turns out to be an intoxicant, he will
not be liable for the hudud penalty”.
However, if ignorance of the ‘ain saves a person from punishment for
premeditated crimes – such as those in the hudud and qisas categories –
because of an absence of criminal intent, it will not save him from a lesser
penalty for a non-premeditated crime unless it is proven 1) that the
perpetrator is not culpable due to ignorance, 2) that he has made every
effort to establish the true circumstances and 3) that the average person
would be likely to act in the same way if he found himself in a similar
situation. However, if his ignorance is due to recklessness, carelessness or
negligence, he will be liable for punishment, though justice would demand
that the penalty should be lighter than it would have been if he knew
exactly what he was doing – since there is a difference between knowledge
and ignorance and they are not subject to the same rulings.

Fourthly: Personal accountability
To the modern way of thinking, the principle of personal accountability
may be obvious and in no need of explanation or proof. However, this has
not always been the case, even until quite recently. Some legal systems
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found it acceptable to extend the punishment to include people other than
the perpetrator. Sometimes they allowed members of his family to be
punished as well and sometimes his entire clan, whether or not they were
complicit in the crime or had knowledge of it, or had power or authority
over him.
This is patently incompatible with justice, since justice refuses to
penalise anyone but the perpetrator. This principle is enshrined in the
Islamic Shariah, which only allows the offender to be punished. The Qur’an
has several injunctions on the subject including: “That was a people that
hath passed away. They shall reap the fruit of what they did. And ye of what
ye do. Of their merits there is no question in your case”. (Al Baqarah, 134 and 141),
“Every soul draws the meed of its acts upon none but itself. No bearer of
burdens can bear the burden of another”. (Al An’am, 164) and “Each individual
is in pledge for his deeds”. (Al Tur, 21). And the Prophet (PBUH) said to Abu
Rumtha when he saw him with his son: “He will not bring harm upon you
and you will not bring harm upon him”.
Some texts might appear to hint that it could sometimes be permissible
to penalise a person for an offence that he has not committed and which
has actually been committed by somebody else. However, closer
consideration will show that this is not really the case and that the
punishment was appropriate and not a result of someone else’s actions.
For example: “Curses were pronounced on those among the Children of
Israel who rejected Faith, by the tongue of David and of Jesus, the son of
Mary, because they disobeyed and persisted in excesses. Nor did they
(usually) forbid one another the iniquities which they committed. Evil
indeed were the deeds which they did”. (Al Ma’idah, 78-79) and “And fear tumult
and oppression, which affecteth not in particular (only) those of you who do
wrong”. (Al Anfal, 25).
There is no evidence in these verses to undermine the principle of the
person who bears the responsibility being responsible, because the
punishment concerned was either for committing the offence itself or for
condoning and not resisting it, which is also an offence.
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Fifthly: Equality
All the basic principles of legislation – whether in positive law or the
Shariah – are “general” ones. That is to say, they apply to everybody who
fulfils their conditions. The conditions laid down in the Islamic Shariah for
the applicability of its rulings make no distinction between one person and
another on the grounds of gender, origin, language, social status or even
religion, but stipulate equal treatment for all.
The principle of equality is firmly rooted in the Shariah and its
provisions. The reason for this is clearly stated in numerous texts, which
reaffirm that mankind has a common origin; accordingly, since all people
are created from a single father and mother, Allah’s justice rejects
discrimination between them on the basis of physical or other
characteristics or the fact that they belong to a particular family or group
which might entitle them to certain rights that are denied to others. In
Allah’s eyes, what distinguishes people from one another – whether in
this world or the next - is their deeds. The countless Qur’anic texts which
emphasis the principle of equality include: “O mankind! Revere your
Guardian Lord, Who created you from a single person, created, of like
nature, his mate, and from them twain scattered (like seeds) countless
men and women”. (Al Nisa’, 1) and “O mankind! We created you from a single
(pair) of a male and female, and made you into nations and tribes that ye
may know each other, (not that ye may despise each other). Verily the
most honoured of you in the sight of Allah is the most righteous of you”.
(Al Hujurat, 13) . And in the Farewell Sermon the Prophet (PBUH) said:
“O mankind! Truly your Lord is One and your fathers are one, and all of
you are from Adam and Adam is from earth. The most honoured of you in
the sight of Allah is the most righteous of you. An Arab has no superiority
over a non-Arab, nor has a non-Arab superiority over an Arab, nor red over
white, nor white over red, except by piety and good action”. The Prophet
(PBUH) also described people as being “equal, like the teeth of a comb”
and said: “Those before you perished because if a noble committed theft
they let him be, and if a poor man committed theft they punished him
severely. By Allah, if Fatimah the daughter of Muhammad were to steal, I
would cut off her hand”.
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To the casual observer, some rulings might appear to the casual
observer to discriminate in the way people are treated and violate the
principle of equality. However, a closer examination will reveal that no
group or class is given preference over any other group, nor is any human
being preferred to any other human being. Rather, any difference in
treatment is due to a violation of some of the conditions of the Shariah.
However, the immutable principle of the Shariah of Islam is equal treatment
whenever the “active elements” are the same. This rule puts justice at the
pinnacle of the Shariah’s maqasid, since the scales of justice would be
defective if there were discrimination in favour of one person over another
without a rational and convincing cause that the human mind could accept
as justified.
It may happen that there are different penalties for the same offence,
not because of bias towards the perpetrator – which is of course prohibited –
but because commission of the offence is less excusable for some people
than others. Thanks to the blessings Allah has bestowed upon them, certain
of His servants are expected to comply even more rigorously than others
with the commands and prohibitions of the Shariah. Justice therefore
demands that they should be more severely punished than most, because
they are more culpable than their fellow men.
The question of guilt should be considered not only in relation to the
wickedness of the offence, but also the circumstances of the offender. This
is the essence of justice – that the punishment should first be
commensurate with the wickedness of the crime and then increased in
proportion to the degree to which the perpetrator has abused his privileged
position. This is supported by textual injunction such as the following verse
from the Qur’an: “O Consorts of the Prophet, if any of you were guilty of
evident unseemly conduct, the punishment would be doubled to her”
(Al Ahzab, 30). This also applies to illicit sexual intercourse in the case of a
married person, whose punishment is harsher in recognition of his abuse
of his blessed marital status.
Some people may cast doubt on the claim that there is total equality
under the Shariah, since it does not grant absolutely equal rights and
duties to Muslims and non-Muslims. It is true that, if this allegation were
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correct, it would reflect negatively upon the objective of justice. However,
we do not accept it.
A Believer’s Islam can only be complete if he believes in all Allah’s
previous messengers and the holy books that were revealed to them. Thus
Islam’s recognition of the previous religions means that it recognises the
Oneness of the Faith, which in turn means that the Shariah of Islam cannot
be accused of discrimination between people with regard to their rights
and duties merely on the grounds of their religious affiliations. Hence the
principle that non-Muslims enjoy what we enjoy and incur the same duties
that we do. According to al Sarkhasi, in accepting the ‘aqd al dhimmah
(contractual agreement of protected status for non-Muslims), non-Muslims
agree that their property and rights should be the same as those of
Muslims. The fundamental principles of Islam do not therefore permit nonMuslims in an Islamic state to be humiliated and treated with contempt.
While this accusation may be found in some books, they are the result of a
wrong interpretation resulting from certain specific historical circumstances
and are alien to the True Faith.
The fuqaha differ over the ruling on a Muslim killing a dhimmi (nonMuslim with protected status) and there are three views on this question.
Some say a Believer may not be killed for killing an Unbeliever, while
others – including Abu Hanifah, the Hanafis and Ibn Abu Laila - say he
should be killed. Some scholars say he should not be killed unless he kills
a dhimmi as an act of murder – that is, that he overpowers him and kills
him – particularly for his money or property. According to Ibn Rushd, the
Hanafis base their position on the Traditions, including a report attributed
to ‘Umar that the Messenger of Allah killed a man of the “people of the
qiblah (the direction towards which Muslims turn when at Prayer)” because
he killed a man of the “people of the dhimmah”. The Hanafis also base
their position on qiyas (analogy) and say there is consensus among Muslims
that a Muslim’s hand will be cut off if he steals the property of a dhimmi.
Accordingly, they say, if his property is sacrosanct to the same degree as a
Muslim’s, his life must also be sacrosanct to the same degree.
In our view, if each of the different views is supported by the same level
of evidence, the principle of equality must incline us towards the Hanafi
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position. It is reported that when a funeral procession passed by the
Messenger of Allah while he was sitting down, he stood up. When he was told
it was a Jew’s funeral, he said: “Is it not a soul?” This shows that all human
souls are equal and that the sanctity of any soul is equal to that of any other.
The fuqaha differ over the amount of diya (blood money) to be paid for
a non-Muslim. The Hanafis say that there should be no difference between
the diya for a Muslim or an Unbeliever and the fidya (compensation) for a
dhimmi, a harbi (person from a community at war with Islam) and a
musta’man (person from a hostile country but entitled to Muslim protection)
is the same as it is for a Muslim. It is reported that the Prophet (PBUH),
Abu Bakr and ‘Umar ruled that the diya for the People of the Book (Jews
and Christians) should be the same as it was for Muslims; this is attributed
to Ibn Mas’ud and sources regarded as reliable by the fuqaha. However, the
Three Imams maintain that the diya for a Kitabi (one of the people of the
Book) should be half as much as the diya for a Muslim. The Hanafis base
their position on the verse from the Qur’an: “If he should belong to a people
with whom ye have a treaty of mutual alliance, compensation should be
paid to his family” (Al Nisa’ 92), which means that Allah, Glory be to Him, the
Most High, has ordained diya for all classes of killing without discrimination.
We have already pointed out that if there is a difference of opinion and
a conflict of supporting evidence, preponderance should be given to the
opinion that is most in tune with the maqasid of the Shariah. Since all
souls are equal, then in our view the diya for a non-Muslim should be the
same as the diya for a Muslim. This is also the position of numerous
scholars. Sheikh Mahmud Shaltut states that the theory of everyone being
entitled to the same amount of diya is based on the principle that the diya
is strictly a payment for blood, and only blood, and that in the Shariah’s
view all people share the same attribute in this respect. Sheikh Mohammed
Abduh is reported to have said that the liability incurred by killing a dhimmi
is the same as it is for killing a Believer, while Sheikh Mohammed Abu
Zahra supports the Hanafi position of all innocent blood being equal.
Doubts may also have arisen over the question of male and female
equality, since it is established that there are differences between men and
92

THE PHILOSOPHY OF PUNISHMENT IN ISLAMIC FIQH (DOCTRINE)

women in some of the Shariah rulings such as witness testimony and
inheritance. Numerous explanations have been given of the reasons
behind these differences and we do not intend to go into them now.
However, we should point out that – generally speaking – the fact that
women differ from men with regard to some rulings does not mean that
they are inferior to men in the eyes of the Shariah. Rather, the differences
are due to certain objective considerations that are endorsed - indeed
required – by justice. It makes no sense intellectually for the Islamic
Shariah to “take sides” with men against women for no other reason that
the fact that a man is male and a woman is female. If it were really the
case that the Shariah supported men at the expense of women, it would
be unjust and an infringement of their rights and humanity such as was
the case during the Time of Ignorance. No-one who reads the Book of
Allah could accept such an allegation, when the Book says: “If any do
deeds of righteousness – be they male or female – and have faith, they will
enter Heaven and not the least injustice will be done to them” (Al Nisa’ 124)
and “And their Lord hath accepted of them and answered them: ‘Never will
I suffer to be lost the work of any of you, whether male or female; ye are
members, one of another’”. (Āl 'Imran, 195).
We cannot see how a male can be superior to a female, when he is a part
of her and from her. How can he be better than her when they each receive
their reward from Allah for their deeds according to the same yardstick? This
is why the vast majority of scholars (in fact, there is probably consensus on
this point) agree that a male should be killed if he kills a female.
The fuqaha disagree over the diya payable for a women. The majority
maintain that it should be half the diya for a man on the grounds that this
was what ‘Ali, ‘Umar and Ibn Mas’ud ruled should be the case, and that a
woman’s inheritance and witness testimony should be half that of a man.
Others say that a woman’s diya should be the same as a man’s on the
basis of the Qur’anic verse which states: “…if one kills a Believer by
mistake, (he should) free a believing slave and pay compensation to the
deceased’s family …” (Al Nisa’ 92), and that as there is consensus that this
verse refers to men and women, the ruling should apply equally to both
sexes. Sheikh Abu Zahra considered the two views and gave preponderance
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to the second, which he justified on the grounds that most of the texts on
which the former view is based are reports from a single source and, while
it is possible to reconcile them with each other, it is not possible to give
preference to one report over another. On the other hand, the Qur’anic
verse gives a clear general ruling on the diya for an unintentional killing.
As the Four Imams agree that for qisas a woman’s life is equal to a
man’s and that killing is the correct penalty in both cases, it seems
inconsistent to claim that the diya for a woman should be half that for a
man, since it is recognised that the diya is compensation for a life (Arabic
nafs). Logically, then, all lives should be entitled to the same diya. To draw
an analogy between a woman’s diya and her witness testimony and
inheritance is defective, since the two latter rulings have rational
explanations which do not apply in the case of diya. If an analogy is really
necessary, then it should be drawn between the diya, which is payment in
compensation for a life, and qisas, which is the destruction of a life in
compensation for a life. This would be more apt than an analogy with
witness testimony and inheritance.
So if the conditions of the ruling apply equally to the two, then the
ruling itself should also apply equally to the two. Thus the view most
consistent with the “roots” of the Shariah is that the diya for a woman
should be the same as the diya for a man.

Sixthly: Conditions of punishment
Most fuqaha maintain that the wali al amr’s authority to determine
punishments is limited to penalties for ta’zir offences, while hudud and
qisas penalties are laid down in the Shariah for specific crimes and the wali
al amr has no powers to decide what they should be. This view is generally
correct. If the conditions for hudud and qisas are fulfilled and there are no
valid objections to them, the penalty the wali al amr must impose can not
be the result of an independent decision on his part; he may not increase
or reduce it, nor may he substitute an alternative penalty or pardon the
offender, though if circumstances should arise in which the hudud and
qisas punishments may not be applied, he may use his right to impose
some kind of corrective punishment on him.
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A wali al amr has the power to order specific punishments in the case
of ta’zir offences. In such a situation his position will be similar to that of a
positive law legislator. Generally speaking, he may decide on a lesser
penalty or impose a punishment that befits the offence, or he may set
maximum and minimum limits. He may sentence the offender to a single
punishment for his crime or crimes or to a number of separate
punishments. He may decide to impose harsher or more lenient sentences
if there are mitigating or aggravating circumstances, or he may allow the
judge the power to suspend a sentence or grant a pardon if he feels such
courses of action would be appropriate under the circumstances. In certain
situations the wali al amr may review the penalty he has imposed and
either increase it, reduce it or substitute an alternative punishment. All
these courses of action are consistent with the Shariah and his role as
upholder of the public interest.
According to one view among modern fiqh scholars, the Islamic
Shariah allows the judge to impose only limited penalties for a limited
number of specific ta’zir offences. This view requires some investigation. If
it is established through practical experience that certain types of
disciplinary penalties are appropriate, then this in itself is sufficient
evidence that they are legal from the point of view of the Shariah; however,
it does not offer evidence that other penalties are illegal, so the punishments
specified in texts or on the basis of consensus are not designed for a single
particular instance but to serve a general purpose. Hence to assert that
these penalties should have a restricted applicability is unjustified. Everyday
life - and the public interest - requires that the wali al amr should be free to
consider other punishments if he considers them to be more appropriate
and more effective. A punishment, after all, is a means to an end and its
essence is in the maqasid, not in the way it is carried out, if it is not
specified in the Shariah, so every punishment that achieves its objective
must be legally acceptable as long as it is not in conflict with any of the
fundamental principles of the Shariah.
This means that a wali al amr does not enjoy absolute power. He is
restricted partly by the Shariah’s textual injunctions, partly by its general
principles and partly by its two basic criteria – legality and appropriateness –
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both of which determine the nature and severity of disciplinary punishment.
Disciplinary action exists for a purpose – that is, to prevent the spread of
immorality and corruption and reform the guilty – and it should always
seek to serve that purpose.
a – Legality. One condition of legality is that the wali al amr should not
introduce into law a penalty that is prohibited by the Shariah. With the
exception of killing for a crime other than those specified in the hudud and
qisas – and there are some differences of opinion about this – a punishment
may not destroy life. In a case of capital punishment for something other
than a hudud offence, the sentence must be carried out in a way that
causes the minimum of suffering to the person upon whom it is inflicted.
He may not be tortured or mutilated, because Islam forbids such practices
and enjoins kindness and good deeds in everything - even killing, or
slaughter in the case of an animal – so cutting off the nose, the ear, the
tongue, the lips, the fingertips or other parts of the body is prohibited. If a
case involving life or limb should cease to be subject to qisas, either as a
result of a pardon or agreement to pay a diya, and the wali al amr decides
that punitive action is still appropriate, he may not impose a penalty in the
qisas category.
Moreover, a punishment may not be humiliating, even if the action that
gave rise to it was dishonourable or humiliating, because the preservation
of human dignity is one of the maqasid of the Shariah. Allah has bestowed
dignity upon mankind, so it is not permissible for one of His creatures to
debase that dignity, even in the case of a person who has debased the
honour and dignity of others. Therefore it is forbidden to dishonour a
person in retaliation for his having committed a crime of that nature. Nor is
it permissible to shave off a person’s moustache or beard or besmirch his
face, because this would be an affront to his dignity. While this may
occasionally have been the practice in earlier times, it is not acceptable
from the point of view of the Shariah.
Also prohibited is punishment in the form of damage to property, such
as destruction of houses, uprooting crops and cutting down trees, because
this is tantamount to destroying the resources of the community as well as
the wealth of the culprit and brings no benefit to anyone. What would be
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beneficial would be to preserve those assets and make use of them –
unless, that is, such a course of action would cause more harm to the
community than the harm that would result from their destruction.
Another condition of legality is that a wali al amr may not impose the
full hudud penalty for a wrongful action of the “hudud type”. For example,
it would not be permissible to cut off a person’s hand or some of his
fingertips if he is apprehended when about to commit theft or has stolen
something with a value less than the amount determined by the Shariah.
Not would it be acceptable to punish a married person by stoning if that
person has been caught preparing to engage in illicit sexual intercourse.
Nor would it be legal to impose capital punishment on someone who is
about to commit murder. That is to say, there are conditions attached to
amputation, stoning and execution, as hudud or qisas punishments, and it
is forbidden to carry them out if any of those conditions are absent.
b – Appropriateness. A condition of appropriateness is that there
should be compatibility between the penalty inflicted upon the perpetrator
and the impact of the crime upon its victim and society. This – the principle
that the original injury should be commensurate with the penalty - is one of
the requirements of justice and is expressed in this verse from the Holy
Qur’an: “The recompense for an injury is an injury equal thereto….”.
(Al Shura, 40). If the crime and punishment are mutually incompatible, the
scales of justice will become unbalanced and the penalty will be either
unacceptably harsh or excessively lenient. In neither case will the objective
be achieved.
However, appropriateness – or compatibility – between “injury and
injury” does not necessarily mean that the punishment has to be identical
to the crime. Rather, the penalty should be determined with the aim of
preventing the perpetrator from committing the offence again, purifying his
soul from evil and deterring others from succumbing to temptation. This
objective is achieved when the criminal loses some of his rights and tastes
a sufficient amount of pain to restrain him and set him on the right path. If
legality is the condition that determines which rights are affected by the
penalty and which are not, appropriateness determines the type and
severity of the punishment and the way in which it is implemented in order
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to ensure that it achieves its objective without going too far one way or the
other. The notion of appropriateness can be clearly seen in qisas,
particularly qisas with respect to human life, in which the killer’s life is
taken in compensation for the life of the victim.
The fuqaha regard qisas as inflicting the same injury upon the
perpetrator – not only with regard to the objective but also the way it is
inflicted and the instrument used – provided that there is no Shariah
objection to this. The idea of appropriateness also requires the killer’s
psychological state at the time of the killing to be taken into account –
whether he intended to kill the victim or killed him unintentionally –
because qisas in its precise sense demands equivalence not only with
regard to the action but also with regard to the intention. If the perpetrator
did not intend to kill the victim unjustly, neither the wali al damm (person
entitled to compensation) nor the wali al amr is entitled to kill him unjustly
as an act of qisas, since a disparity between intentions invalidates the
qisas. That is why the Shariah stipulates qisas for intentional killing and
diya for killing unintentionally. This is the essence of justice.
For those who accept it, there are questions over qisas in cases
involving less than a life – with regard to both its legality and its conditions.
As far as legality is concerned, there is no clear text in the Qur’an or
definitive Hadith in the Sunnah which sanctions qisas for injuries. Sheikh
Mahmud Shaltut has examined the specific and general texts on this
question and concludes that they do not categorically stipulate qisas in
situations that do not involve the loss of a life. However, he says that there
is another reliable source for this category of qisas – ijma’, or consensus.
As far as the conditions for ensuring its validity are concerned, it
should be noted that all the fuqaha stress that the fundamental principles
forbid this type of qisas, while exceptional circumstances render it
permissible. For it to be valid they have laid down conditions that are in
practice hard to satisfy. For example, the Hanafis stipulate that it is possible
to fulfil the conditions provided that there is no injustice involved and
provided that the limb selected for qisas is identical in every respect to the
limb injured by the perpetrator; this must be true of its state of health,
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whether it is complete or incomplete etc., to ensure that there is no attempt
at equivalence between – for example - a sound limb and a damaged limb,
a hand with all its fingers and a hand with fingers missing, a male limb and
a female limb. They also state that qisas for injuries to the head and the
face cannot comprise more than a single, clearly defined injury.
The fuqaha are agreed on the stipulation that qisas may only be
implemented if its implementation does not entail any injustice. In practice,
this is hard to achieve, which is why we have said that the fundamental
principles almost forbid qisas for anything other than a life. However, when
no qisas is exacted for something less than a life, payment of the diya is
obligatory and, moreover, there should be nothing to prevent the wali al amr
from imposing a corrective penalty, because in our view the diya is not a
punishment but a form of compensation.
There are differences over the issue of hudud in this respect, including
disagreements over the appropriate balance between the harm done and
the penalty. Disputes between scholars focus on both the types of
punishment and the Sharia rulings covering them. It is known and
recognised that hudud punishments are enshrined in the Shariah and that
they may not be applied in a “piecemeal” manner. They must either be
imposed in full or – if they are not applicable – not at all. One thing to note
is that hudud penalties vary in severity and leniency depending on the
degree and type of damage resulting from the actions that gave rise to
them, while the degree to which they are influenced by the perpetrator’s
state is limited. Since hudud penalties are specified by textual injunctions,
they are in the “acts of worship” class and it would be true to say that they
are not reason-based. It is true that they vary in severity according to the
harm caused by the crimes for which they are imposed, but their type and
degree cannot be analysed on a rational basis.
Shariah fiqh does not adopt a “hands-off” attitude towards harsh
hudud punishments and the fuqaha have worked out a set of rules which
seeks to establish a balance between the severity of the hudud provisions
and the general principles of the Islamic Shariah. According to these rules,
hudud are limited to the crimes covered by specific texts and qiyas has no
role to play in them. The fuqaha apply the conditions governing hudud
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injunctions with the utmost strictness, to the point that certain texts may
not be accepted at face value. The same approach applies to establishing
proof of guilt.
The principle of shubha (“dubiousness” or ambiguity) is one factor
which makes the fuqaha extremely “economical” about imposing hudud –
as well as qisas – upon a perpetrator. Shubha is a broad category that
makes it possible to avoid exacting penalties – particularly penalties such
as execution, stoning and amputation – in numerous circumstances,
despite the fact that their conditions appear on the face of things to have
been satisfied.
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ENJOINING WHAT IS
RIGHT AND FORBIDDING
WHAT IS WRONG IN THE
QUR’AN AND THEOLOGY
Ali Mabrouk

I

“

f I do well, help me, and if I do wrong, set me right”
Abu Bakr

“By Allah, if anyone orders me to fear Allah in
this station of mine I will strike off his head”. Abdul
Malik bin Marwan

When Abu Bakr addressed those who had pledged
allegiance to him with the words: “If I do well, help me
and if I do wrong, set me right”, he showed that he
believed the ruling authority was accountable to
society. This was the prevailing view throughout the
time of the Rightly-Guided Caliphs. However, with the
outbreak of what became known as the Fitna
(upheaval), society saw its role of monitor and
scrutineer threatened by an authority that sought to
deprive it of that right, so it overthrew it.
During the time of the Prophet, the ruling authority
was monitored by “Heaven”, but the Voice of Heaven
ceased to be heard after his death and the right to
Scholar and academic from Egypt.
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scrutinise the ruler’s actions passed to the community, whose voice was
the “heir” to the Voice of Heaven. This right was justified on the grounds of
al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar (enjoining what is right and
forbidding what is wrong) – “a pretext for almost every kind of interference
in public affairs” (to quote Abdul Malik bin Marwan), which had been
adopted as a tool to enable society to exercise some control over the ruling
authority. However, the situation changed completely after the fitna when
the authority changed from being a Rightly-Guided Caliphate with mutual
consultation to a despotic monarchy.1
If this change of direction led to the authority exerting virtually absolute
power over society, then the most surprising thing about it is that its
suppression of society was in the name of “enjoining and forbidding”. In
fact rulers in later years adopted the principle as an instrument for
suppressing the people’s freedoms; indeed, the history of the “enjoining
and forbidding” principle has essentially been the history of a struggle
between those seeking to control society and those attempting to loosen
the reins of control over it.
The ruling authority that claimed exclusive “ownership” of the principle
in the immediate aftermath of the fitna aimed to use it for its own ends. In
doing so it sought to divest it of any political content and give it a purely
moral connotation so that it could be used to “tame” people as individuals
(there can only be moral action within an “individual context”).
That is why we need to resurrect this principle, which is a concept
whose true nature governments have sought to conceal (as they continue
to do today). This can be an extremely useful exercise, particularly since
people are becoming increasingly aware that one of the most significant
features of the current Arab crisis is the monopolisation of the political
space by the ruling authorities and the eviction of society from it.
Fortunately, the “rotation” or “alternation” of power referred to in the
1 The following saying has been attributed to the Prophet: “The Caliphate will remain for thirty years
after me, then there will be despotic rule”. If Mu’awiyah was the first of the kings, as he declared
himself to be, this would support Ibn Khaldun’s thesis in which he distinguished between the
Caliphs and kings. See Ibn Khaldun’s Muqaddimah (Prolegomena), published by Ali Abdel Wahid
Wafi (Dar al Nahdha, Egypt), Cairo, undated, Part 2, Pp. 604-607.
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Qur’an also applies to the principle of “enjoining and forbidding”, and
society now sees an opportunity to re-establish its role in the political
space from which it has been excluded for so long.

The principle as it occurs in the Qur’an
The principle of al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar (enjoining
what is right and forbidding what is wrong) occurs frequently in the Qur’an.
Perhaps the first thing worth noting is the frequency with which it is
mentioned in verb form1. In fact there is only one exception, in which it
appears as an active participle2.
Where its appearance in the verb form is concerned, in most cases it
occurs in the present tense, though on one occasion it is in the imperative
form. With a single exception in which the verb can be found in a conditional
sentence3, it occurs in simple sentences. The discourse on enjoining what
is right and forbidding what is wrong is nearly always addressed to the
general population, though it may only apply to a specific section of them;
there are differences between the mufassirin (interpreters of the texts) over
this point. The only exception is an occasion when it occurs as an
imperative4 spoken by one human being to another, in a verse in which
Luqman is addressing his son.
Apart from this instance, it is always spoken through the voice of Allah.
This means that while both Allah and man pronounce on al amr bi’l ma’ruf
wa’l nahiy ‘ani’l munkar, in the case of Allah it is generally in the form of a
1 “…...he enjoins upon them what is right and forbids them what is wrong; he allows them as lawful
what is good” (Al A’raf, 157), “…they enjoin what is right and forbid what is wrong, and they observe
regular prayers…”. (Al Tawbah, 71), “Let there arise out of you a band of people who invite to all
that is good, enjoin what is right and forbid what is wrong” (Āl 'Imran, 104). “….you enjoin what is
right, forbid what is wrong, and believe in Allah…” (Āl 'Imran, 110), “…they enjoin what is right and
forbid what is wrong…” (Āl 'Imran, 114).
2

“….those enjoining what is right and forbidding what is wrong and observing the limits set by
Allah…”. (Al Tawbah, 112).

3

“Those who, if We establish them in the land, establish regular prayer and give regular charity,
enjoin what is right and forbid what is wrong; with Allah rests the end (and decision) of (all) affairs”.
(Al Hajj, 41).

4 “O my son! Establish regular prayer, enjoin what is right and forbid what is wrong….”. (Luqman, 17).
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report spoken by Him to inform man about a human obligation 1 .
Paradoxically, when a human pronounces on it, it is with the voice of
authority, while when Allah speaks of it, it is as a witness.
The fact that enjoining and forbidding occur in verb form is significant
in that the focus is on the “action” and not a description of the person
performing the action, while the fact that it is in the present tense confirms
that it is an “open action” and still in the process of being carried out
(rather than something that happened in the past or is expected to happen
in the future). This means, of course, that the discourse of enjoining what is
right and forbidding what is wrong is essentially descriptive of an action
rather than a description of an existing state of affairs. And since it
describes the action of a believing individual rather than a state (such as
faith as a state of mind, for example), this means that it portrays faith itself
as an “action in the process of being carried out”. Considered from this
angle, “enjoining what is right and forbidding what is wrong” may be seen
not as an indication of a previously existing state, but rather as a means of
attaining that state. To put it in philosophical terms, the state does not
precede the action, but is attained by, with and through it.
Also relevant here is the concept of faith, or belief, as something that
precedes action. The relationship between faith and the activation of the
principle of enjoining what is right and forbidding what is wrong is a
practical example of this. Hence those who see faith as something with an
“independent existence”, which is not subject to the laws of cause and
effect (i.e. as something which does not increase or decrease for any reason
and is not affected by misdeeds on the part of the believer)2, have tended
1 On one occasion the Qur’an refers to those who “enjoin what is wrong and forbid what is right, and
are close with their hands…” (Al Tawbah, 67). This is part of a report on the state of the Hypocrites,
who are attacked and exposed in this Surah.
2 “What we accept is that the true meaning of faith is belief in Allah the Most High. So what about the
question of faith growing or shrinking? Our view is that if we define faith as belief, belief cannot be
preferred to belief, just as knowledge cannot be preferred to knowledge. And it is because faith is
a state that exists regardless of any action that the Ahl al Haqq (‘People of Right’) can describe an
evil-doer as a Believer. The evidence for calling him a Believer is established linguistically, because
he is a person who believes. One indication of this is that the Shariah rulings are addressed to the
Believers – to all those who believe, whether they are virtuous or sinful - and the evil-doer is subject
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to focus on conditions that have reduced the principle of enjoining and
forbidding to the point where it has ceased to have any relevance
whatsoever. An example of this is al Juwaini’s view that an evil-doer is a
believer despite being guilty of committing major sins.
On the other hand, those who regard action as being inseparable from
faith – that is, as an aspect of faith and not just an indication of it1 - expand
the principle to the point of classing it as one of the fundamental elements
of faith. This was particularly the position of the Mu’tazilites and the Zaidi
Shi’ites.
We can see the difference between the two positions – identifying the
state with the action or classing them as two completely different things –
in the attitudes of the Qur’an interpreters towards the verse: “Ye are the
best of Peoples, evolved for mankind; you enjoin what is right, forbid what
is wrong and believe in Allah” (Āl 'Imran 110). On the one side there are those
who say that the “bestness” of the Ummah (Islamic Nation) depends upon
the enforcement of the principle of al amr bi’l ma’ruf wa’l nahiy ‘ani’l
munkar, while on the other we have those who maintain that that “bestness”
is something which the Ummah enjoys exclusively and automatically as an
independent, absolute and unqualified quality. According to Ibn Kathir,
those who maintain that “bestness” is conditional upon deeds do so on the
grounds that “a man stood up before the Prophet (PBUH) while he was in
the minbar (pulpit) and said: ‘O Messenger of Allah, which people are the
best?’ He replied: ‘The best of people are those who are the most wellversed, who have the most fear of Allah and who are most faithful in
enjoining what is right and forbidding what is wrong and maintaining the

=

1

to the same rules as the Believer, reaps the same benefits and is buried in Muslim cemeteries;
and prayers are said for him. All this shows that he is one of them”. (See al Juwaini: Al Irshad ‘ala
Qawati’ al Adillah, edited by Mohammed Yusuf Musa and Ali Abdel Mun’im Abdel Hamid (Maktabat
al Khanji), Cairo, 1950, Pp. 397-399.
Al Nadhdham says: “Kufr (unbelief) is only unbelief or bad on account of the person who is guilty
of it – that is, the kafir (unbeliever). Allah did not create kufr; man created it through his deeds.
This means that kufr is not a state that exists independently of man, but a condition that man
has created for himself. By analogy, we can say that faith, in its turn, is not something that exists
independently of man, but is created through his actions just like kufr”. See al Khayyat: Al Intisar
wa’l Radd ‘ala Ibn al Rawandi al Mulhid, published by Mohammed Hijazi (Maktabat al Thaqafah
al Diniyyah ), Cairo, 1988, P. 70.
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ties of kinship1.’” Ibn Kathir adds that other people say that “bestness” is
an independent, absolute and unqualified quality enjoyed exclusively by
the Ummah, since it is the Ummah of the Best of Messengers, who is
quoted as saying: “‘I have been given what has not been given to any of the
prophets.’ We said: ‘O Messenger of Allah, what is it?’ He said: ‘I have been
made victorious by awe, I have been given the keys to the earth, I have
been named Ahmed, the earth has been made pure for me and my Nation
has been made the best of nations’2”.
Considered from this angle, the “bestness” of the Ummah would
indeed be an absolute, unqualified quality. Firstly, it exists by virtue of the
Prophet’s “preferential status”, which is also an absolute, unqualified
quality3. And the preferential status enjoyed by some prophets over others
is reflected in what has been said about the preferential status of some
nations over others4. This means there is “no question but that the Nation
of Muhammad is the best of nations5”, since he is the “best of prophets”.
There are conflicting reports from the Prophet regarding the reason for the
Nation’s “bestness” – whether it is a result of the Nation’s deeds or a gift
bestowed upon it without any particular justification. However, a study of
the Prophet’s own position and interpretation of what is said in the Qur’an
suggests that its “bestness” is the result of its deeds.
Both the above views can be seen in the Muslims’ vision of themselves
in relation to the nations that existed before them. “There were two views
with regard to the Muslims’ attitude towards themselves in relation to the
1 Ibn Kathir: Tafsir al Qur’an al ‘Adhim, Part 1, (Maktabat ‘Isa al Babi al Halabi wa Shurakahu bi Misr),
Cairo, undated, P. 391.
2 Ibid. same page.
3

Needless to say, this absolute view of the preferential status is seen as Divine, because – to quote
al Bazdawi – it is “from Allah” and – to quote Ibn Hazm – “it can only be recognised as proof from
the word of Allah or the Messenger”. Al Bazdawi: Usul al Din, published by Hans Peter Linz (Dar
Ihya’ al Kutub al ‘Arabiyyah), Cairo, 1963, P. 202; and Ibn Hazm: Al Fasl fi’l Milal wa’l Ahwa’ wa’l
Nihal, edited by Mohammed Ibrahim Nasr and Abdul Rahman ‘Umairah (‘Ukadh li’l Nashr wa’l
Tawzi’), Riyadh, 1st impression, 1982, Part 4, P. 102.

4

See an extensive analysis of the preferential status in Ali Mabrouk: ‘Ani’l Imamamah wa’l Siyasah
wa’l Khitabi’l Tarikhi fi ‘Ilmi’l ‘Aqa’id (Markaz al Qahirah li Dirasat Huquqi’l Insan), Cairo, 2002, Pp.
51-74.

5 Ibn Hazm: Al Fasl fi’l Milal wa’l Ahwa’ wa’l Nihal (See above). Part 4, P. 91.
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earlier nations whom they replaced. The first maintained that this ‘Sunnah’,
or principle, also applied to the Muslims, insofar as if they changed and
swerved from the right path they would be replaced (meaning that their
status as the inheritors of the earth was dependent on deeds and effort).
Then there were those who said that the Muslims were the last Nation to
appear before the Day of Judgement (meaning that they would remain the
inheritors of the earth until the end of time, regardless of their deeds or
lack of them). This can be seen in the Tradition that says: ‘This din (religion)
will reach the stage that the night has reached’ and: ‘A people of my Nation
will continue to uphold right’ and, recorded by al Hasan al Basri: ‘Your
Nation is the last of the nations…There will be no nation after your Nation,
no prophet after your Prophet and no book after your Book. You drive
mankind and the Hour drives you1”. Here we should perhaps note that
there are several corroborative isnads (chains of authority) on the state of
the Nation and the state of the Prophethood; these confirm that it is the
“khatim” (final) Nation of the “khatim” Prophet, just as it is the “best”
Nation, since its Prophet is the best of all the prophets.
Is the Ummah really a “special case” or is its status a result of human
effort and action? The crux of the controversy is the interpretation of: “Let
there arise out of you an Ummah (commonly translated as “band of people”
Tr.) who invite to all that is good, enjoin what is right and forbid what is
wrong” (Āl 'Imran, 104). This has been understood to mean that there is an
“Ummah appointed to carry out Allah’s command to invite to what is good,
enjoin what is right and forbid what is wrong, and that they (i.e. the
Ummah) will thus attain felicity. Al Dhahhak says: ‘They are – in particular the Companions and – in particular – the rawat – that is, the mujahidin
(those who engage in jihad) and ‘ulama (scholars)2”. Needless to say, the
Ummah, or group of people, would not be appointed to that particular
status or function as a free gift from Allah or on the grounds that they were
a “special case”. Rather, their status and function – according to
al Dhahhak – would be determined by “actions and deeds”.
1

Radhwan al Sayyid: Al Jama’ah wa’l Mujtama’ wa’l Dawlah (Dar al Kitab al ‘Arabiy) Beirut, 1st
impression, 1997, P. 25.

2 Ibn Kathir: Tafsir al Qur’an al ‘Adhim, (See above), Part 1, P. 390.

107

ENJOINING WHAT IS RIGHT AND FORBIDDING WHAT IS WRONG IN THE QUR’AN AND THEOLOGY

Of course, this interpretation, which stipulates that the Ummah earns
its status through toil and effort, is totally different from the view attributed
to Mu’awiyah (a highly significant attribution), which does not regard the
Ummah’s privileged position as being due to its deeds, but rather to the
fact that the Arabs enjoy a special status that is denied to rest of mankind1.
So we have the contrasting views of the Ummah’s essential nature
either being determined by al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar, or of
it having an innate superiority independent of any contingent or external
circumstances. Unfortunately, the view that has become most firmly fixed
in the public mind is the latter – not only as applying to the Ummah, but
also as being true of the individual Muslim as well. And this attitude is not
only limited to public attitudes. It also includes men of the stature of
al Tahtawi, who – despite maintaining that “differences between nations
are due to the fact that some are superior to others in science and industry”,
which means that one Nation is distinguished from another on the basis of
its efforts to excel (in science and technology) – declared that “it is right
that there should be distinctions between the five parts of the world; that
is, that one part should be given preferential status over another because
of the merits of Islam and the qualities that go with it. This means that Asia
is the best of all, followed by Africa with its awlia’ (saints) and salihin (pious
men), particularly Egypt, then Europe, because of the strength of its Islam
and the fact that the Imam of the Two Holy Places and Sultan of Islam is
there, then the coastal area of Algeria because of its Islamic faith despite
its limited knowledge of the sciences. The most inferior part comprises the
1

108

Ibn Kathir reports that Abu ‘Amer Abdullah bin Yahya said: “We debated with Mu’awiyah bin Abi
Sufyan. We came to Mecca and when he had prayed the Midday Prayer, he stood up and said:
‘The Messenger of Allah (PBUH) said: “The People of the Book split into seventy-two sects and this
Ummah will split into seventy-three sects. All of them will be doomed to perdition apart from one –
that is, the jama’ah (the majority group). There shall come out of my Community people in whom
unspeakable lusts run amok, the way a dog drags its owner here and there. There shall be not
one nook or cranny except they enter it. By Allah O Arabs! If you do not follow what your Prophet
(PBUH) brought, then it is not for other than you to follow it”.’ So according to Mu’awiyah, the Arabs
were singled out for the role of following Allah’s command of inviting to what is good, enjoining
what is right and forbidding what is wrong. If they failed to obey that command, then it was not for
others - those not singled out for that purpose - to do so. Thus Mu’awiyah closed the door to nonArabs. This indicates that national identity was more important to him than principle. See above ref.
same page.
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countries of America, because Islam has never entered them1”. One would
interpret this to mean that if a nation enjoys the blessings of Islam, its
backwardness in science and industry will not detract from its status as the
most superior of nations.
At the same time al Tahtawi expressed optimism about the Ummah’s
prospects for achieving further progress in science and industry by
importing those material blessings from the Europeans. Although there is a
sort of dichotomy between a Nation being superior because it enjoys the
blessings of the Islamic Faith and its preferential status being due to its
superiority in the sciences, al Tahtawi saw no contradiction in this position.
However, as they grew increasingly pessimistic about their prospects for
achieving the level of progress that others had reached, his heirs
endeavoured to compensate by stressing the purity of Islam as the
Ummah’s unique distinguishing virtue. (Some of them described it as
al Ummah al Rabbaniyyah, or “the Divine Nation”, which was almost like a
revival of the old concept of God’s Chosen People).
The view that the essential nature of the Muslim Ummah – and the
Muslim individual – is something self-subsistent and independent,
regardless of its actions or efforts, is incompatible with the message of the
Qur’an’s textual injunctions on al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar.
By this I mean that the Qur’an’s whole focus is on the practical side (moral
and political), since it always associates the principle of “enjoining what is
right and forbidding what is wrong” with acts of worship (establishing
regular prayers and paying the Zakat) and ethics (such as inviting to what is
good - in general terms). These are both practical and action-related
aspects. Moreover, the majority of the texts dealing with this principle were
revealed in al Madinah2. Most verses on the subject revealed in al Madinah
deal with pertinent political issues; when I say this I mean that it was in
1

Al Tahtawi: Takhlis al Ibriz fi Talkhis Bariz, study and commentary by Mahmoud Fahmi Hijazi (Dar
al Fikr al ‘Arabiy), Cairo, undated, P. 160.

2

In the two Meccan verses of the Qur’an in which the principle is mentioned, on one occasion it
occurs in the singular form - “O my son! Establish regular prayer, enjoin what is right and forbid
what is wrong….”. (Luqman, 17) - while on the other it is in the third person - “He enjoins upon
them what is right and prohibits them from what is wrong and makes the good things lawful for
them…” (Al Hajj 157).
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al Madinah, not Mecca, that the state was established and Islam became a
political force. And it is certain that the development of Islam’s political
power in al Madinah provided the framework for the revealed verses on
al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar.
One of those Madinan verses links al amr bi’l ma’ruf wa’l nahiy ‘ani’l
munkar directly to temporal political power1. There can be no doubt that
this – and this alone – is the basis of al Maududi’s view that “the istikhlaf
(vicegerency) system upon earth cannot be changed or substituted merely
through the presence of an upright individual or upright individuals
dispersed across the world, even if they are themselves awlia’ of Allah the
Most High, or even from the ranks of His prophets and messengers. Allah
has never appointed isolated individuals; rather He has appointed distinct
groups that are well administered and have proved that they are indeed
Ummah Wasat (Ummah of the Middle Path), or the Best Ummah upon
Earth2”.
While al Maududi was stressing the centrality of “al Jama’ah
al Islamiyyah” (the Islamic Group)’s role as the vanguard of the movement
to establish the Divine Promise of Istikhlaf ), it still remains generally the
case that political power (as moral action) is an essential precondition for
putting the principle of al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar into
practice. This means that that there is an “interconditionality” between
politics and morality.
This is the complete opposite of the miserable state of the prevailing
religious discourse today - particularly the “neo-da’wa” (“new-style
Mission”) approach, which appears to be emulating the neo-liberals in
trying to turn religion into a mere instrument for individual salvation and
sees the reform of “personal morality” as the way to save the Arabs from
social and political decline. The principle of morality can never be put into
practice on a purely individual basis without reference to an ethical system.
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21

2

Quoted from Mohammed ‘Amarah: Abu’l A’la al Maududi wa’l Sahwa’l Islamiyyah (Dar al Shuruq),
Cairo, 1st impression, 1987, P. 411.

“Those who, if We establish them in the land, establish regular prayer and give regular charity,
enjoin what is right and forbid what is wrong…..”. (Al Hajj, 41).
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It has to be a co-operative enterprise; otherwise, it will be impossible for it
to have any impact and it will be no more than an empty slogan and a fig
leaf for corruption and wretchedness. Political corruption leads to the
personal corruption of the individual members of society. Therefore a
reform of the individual’s moral standards will not lead to the eradication of
political corruption, since politics belongs to the “public space” in which
society’s individual members are also players; moreover, politics does not
represent the “sum of their parts” but subsumes them into its own sphere.
Hence the significance of the al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar
principle; by this I mean that it should demonstrate the relationship
between morality and politics and make reform – or reversal - of the Arabs’
present-day decline the framework for the restoration of individual morality.
(As opposed to the other way round, as represented by the position of
current religious discourse, which emphasises individual salvation while
leaving society outside the realm of politics). This of course does not mean
supporting the revolutionary ideology of the radical Islamist groups (which,
paradoxically, does not aim to involve society as an effective player in the
political arena, but seeks to use it as a tool in its battle against the state
and then adopt the same autocratic style of state control as its predecessor).
What it does mean is that the individual can only exert an influence as
part of a group.

The theological approach to “enjoining and forbidding”
Generally speaking, it would be true to say that there is a dichotomy in
Islam’s approach to politics and knowledge. On the one side it treats issues
such as, for example, the “bestness” of the Ummah, in vague and
indefinable metaphysical terms, while on the other it seeks to bring it down
to the level of human reality. While the first approach is based on Divine
Writ and cannot be disputed or changed, those who seek to achieve a juster
and more humane world have tended to look for the historical truths and
“message of realism” behind the metaphysics.
Since this dichotomy is the defining factor in the belief systems of ‘ilm
al kalam (theology), it was inevitable that it should have an impact on the way
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the al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar principle is interpreted.
Therefore, although the textual injunctions on al amr bi’l ma’ruf wa’l nahiy
‘ani’l munkar occur in the Qur’an, they are understood to represent a general
rule which requires elucidation and is capable of more than one interpretation.
These two factors – the general rule and the interpretation – were the
reason why Ibn Hazm stated that the entire Ummah “agree that al amr bi’l
ma’ruf wa’l nahiy ‘ani’l munkar is obligatory; nobody disagrees about
this….however, they differ over how (it should be applied)1”. That is to say,
there is agreement on the general rule, but disagreement over what
precisely it means.
Differences over how to apply al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar
would appear to stem from the following Hadith of the Prophet: “Whoever
sees something forbidden should set it right with his hand; if he cannot,
with his tongue; and if he cannot, with his heart, and this is the weakest
faith”. However, we should point out here that the difference was not purely
a result of different ways of understanding and interpretation. In fact, it was
more a case of differing political attitudes towards the main issue in dispute
immediately after the death of the Prophet – that is, the problem of who
should assume power2.
This means, of course, that the “munkar” (wrong) over which there was
disagreement was political munkar rather than moral munkar. While this
does not mean that moral munkar (i.e. “what is forbidden”) or ma’ruf
(“right” – i.e. “what is enjoined”) are excluded, their main sense in the
theologians’ deliberations on the subject was political. And while the
political sense is not absent from the concept when it occurs in the Qur’an
(by this I mean its reference to empowerment), it is central to the
theologians’ usage of it3. This shows that theology is essentially nothing
1 Ibn Hazm: Al Fasl fi’l Milal wa’l Ahwa’ wa’l Nihal, (see above) Part 5, P. 19.
2

Al Ash’ari: Maqalat al Islamiyyin wa Ikhtilaf al Musallin, published by Helmut Ritter (Al Hay’ah
al ‘Aamah li Qusuri’l Thaqafah), Cairo, 4th impression, 2000, P. 2. And al Shahristani: Al Milal wa’l
Nihal, edited by Abdel ‘Aziz al Wakil (Maktabat al Halabi wa Shurakahu li’l Nashr wa’l Tawzi’),
Cairo, 1968, Part 1, P. 22.

3 Yahya bin al Husain – a Zaidi Mu’tazilite – says: “Rule is enjoining and forbidding, not property and
wealth, as He, Glory be to Him, said when they said: ‘How can he exercise authority over us when we
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more or less than a religious language used in Islam as a vehicle for
political ends; hence the concepts are subordinate to the political discourse
of the context in which they appear.
This is confirmed by the fact that the concept first surfaced during
what became known as the Great Fitna, which – since it was both “great”
and a “fitna” (upheaval, trial subversion) – came to be classed as a
“political munkar”. And since - like all types of munkar - it needed to be
corrected, this was how it was defined by those who regarded it in these
terms. Attitudes to the Fitna ranged from total non-involvement to active
participation, depending on the political positions of the parties concerned,
and it was the disagreements between them that determined their
differences over how to correct a munkar.
Noting the contrasting positions between two theological systems over
the definition of al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar Ibn Hazm
observed: “The Ahl al Sunnah (People of the Sunnah) of former times
including the Companions (may Allah be pleased with them) and those who
came after them – and this was stated by Ahmed bin Hanbal and others, as
well as by Sa’d bin Abi Waqqas, Usamah bin Zaid, Ibn ‘Umar, Mohammed
bin Maslamah and others – maintained that its purpose was only in the
heart, or with the tongue if such were feasible, and not with the hand or
unsheathing of the sword…1” And since it is said that “in this respect the
Ahl al Sunnah followed the example of ‘Uthman (may Allah be pleased with
him) and other Companions we have mentioned (may Allah be pleased with
them) and those of them who saw fit to sit (without participating),2” this
means that their attitude towards al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar
was the same as that of ‘Uthman and his supporters when they preferred to
withdraw and sit idly by while the Fitna raged around them.

=

are better fitted that he to exercise authority, and he is not even gifted with wealth in abundance?’
Allah also said: ‘Allah hath chosen him over you, and hath gifted him abundantly with knowledge
and bodily prowess. Allah granteth His authority to whom He pleaseth.’ In this verse Allah, Glory be
to Him, the Most High, shows that rule is enjoining and forbidding, not abundance of wealth”. See
Imam Yahya bin al Husain: Kitab fihi Ma’rifat Allah min al ‘Adl wa’l Tawhid, published by Mohammed
‘Amarah (editor), Rasa’il al ‘Adl wa’l Tawhid, Part 2, (Dar al Hilal), Cairo, 1971, P. 84.

1 Ibn Hazm: Al Fasl fi’l Milal wa’l Ahwa’ wa’l Nihal, (see above) Part 5, P. 19.
2 Ibid. P. 20.
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This is further confirmed by Ibn Hazm’s list of people who maintained
that a munkar should be corrected by the heart or the tongue (assuming the
latter is feasible). Most of them (and specifically Sa’d bin Abi Waqqas,
Usamah bin Zaid and ‘Abdullah Ibn ‘Umar) lived through the events of the
Great Fitna and were in favour of total non-involvement in the struggle that
was taking place.1
By contrast, the position that “unsheathing the sword to implement
al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar is an obligation, if there is no other
way of repelling what is wrong, was supported by some of the Ahl al Sunnah,
all the Mu’tazilites and all the Kharijites and Zaidis”2. It was almost identical
to the stance of those who were actively involved in the events of the Fitna,
whichever side they happened to support. It is said that it also represented
the view of “‘Ali bin Abi Talib (may Allah be pleased with him), as well as all
the Companions who were with him, ‘Aisha, the Mother of the Believers (may
Allah be pleased with her), and Talha and Zubair and all the Companions who
were with them (may Allah be pleased with all of them). This was also the
position of ‘Abdullah bin Zubair, Mohammed (bin al Hanafiyyah), al Hasan bin
‘Ali and the rest of the Companions (Emigrants and Helpers) who took part in
the Battle of al Hurra (may Allah be pleased with all of them)”.3
All these people took part in the bloody events of the Great Fitna and its
aftermath.
The principle of active resistance to munkar was also championed by the
Mu’tazilite Qadhi Abdul Jabbar, who said: “It is not permissible for a Muslim
to leave the leaders of error and oppression (unopposed) if he can find helpers
and he feels that he is capable of restraining them. This was what al Hasan
and al Husain did; this was what the Reciters did when they helped al Ash’ath
rise up against Abdul Malik bin Marwan; this is what the people of al Madinah
did when at the Battle of al Hurra; this is what the people of Mecca did with
Ibn al Zubair on the death of Mu’awiyah, and what Yazid bin al Walid bin
Abdul Malik did. This was how they resisted the practice of munkar”.4
1 Some – like Ibn ‘Umar – defended their non-involvement by saying: “I do not know which side is in
the wrong. If I knew, I would be the first to fight it”. See ibid. Part 5, P. 20.
2 Ibid. Part 5, P. 20.
3 Ibid. same page.
4
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Al Qadhi Abdul Jabbar al Mu’tazili: Tathbit Dala’il al Nubuwwah, edited by Abdul Karim ‘Uthman,
Beirut, 1966, Part 2, Pp. 274-275.
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While each of the two contrasting positions on how to correct a munkar
is – in its own eyes – based on precedent, both sides actually derived their
fundamental principles on this issue from actual events on the ground.
Moreover, just as this shows how al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar
entered the realm of politics, so too does it demonstrate the essential role
that political events played in developing the “roots” of theology in general.
Whatever the case, those who preferred to stand idly by during the Fitna,
or resist wrongdoing with the “heart” or “tongue” (the weakest of instruments),
were in the “weakest faith” category, while the others who participated
actively in the events with the “hand” – i.e. through action – were the
“strongest in faith”. Hence the dichotomy between speech and action which
lies at the heart of the disagreement between the two main theological
systems – that is, between the Ash’arites (the heirs of the position of the
“People of the Hadith and Sunnah”, Ibn Hanbal, whom al Ash’ari regarded as
the “revealer of the fundamentals of the Faith”, as well as others who favoured
an indulgent approach to the ruling authority and opted for the “weakest”
approach to correcting a munkar – i.e the heart and the tongue), on the one
hand, and the Mu’tazilites (in addition to the Kharijites, the Zaidi Shias and
other rejectionists, who insisted that munkar should be corrected through
action and that the ruling authority should be held accountable).
The theologians’ “words versus action” approach to “enjoining and
forbidding” has its historical parallel in the conflict between an authority
which sought to monopolise al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar for
itself and a society which strove to hold that authority to account and
compel it to behave justly by retrieving the power of enforcement from the
hands of its rulers.
Those who maintained munkar should only be corrected with the heart
or the tongue asserted that “using the sword is wrong, even if men are killed
(by the ruling authority) and progeny are taken captive, and whether the
Imam is just or unjust, and we have no right to remove him, even if he is bad
or corrupt, and it is wrong to rebel against the ruler”1. However, they went
further than mere submission to the ruling power and rejection of rebellion
against it. In fact, they actively supported that power by stripping the principle
1 Al Ash’ari: Maqalat al Islamiyyin (see above), Pp. 451-452.
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of “enjoining and forbidding” of its political function and replacing it with a
moral and sermonising role in which al amr bi’l ma’ruf wa’l nahiy ‘ani’l munkar
only applied to the individual, leaving the despotic authority free to repress its
troublesome opponents.1
So limiting the function of “enjoining and forbidding” to the heart or the
tongue helped the state to repress society by fragmenting it and turning its
members into subservient subjects.
On the other hand, those who supported the principle of correcting
munkar through action asserted that it was obligatory to “remove unjust,
oppressive Imams and use every means to prevent them from exercising their
power as Imams, whether with the sword or other than the sword”2. In their
view “enjoining and forbidding” was a tool for society to use in order to
overthrow unjust rulers, or at least control them and set them on the right
path.
We can say that, generally speaking, the conflict over words and action
was actually a cover for differing views over the extent of mankind’s ability to
change the world. By this I mean that there were those who maintained such
a thing was impossible and that a person should accept things as they are
while exercising his alleged right to disapprove of them with his heart and
tongue. Meanwhile, others insisted that man was able to change his world
through his actions, which in turn would be determined by his awareness of
the world in which he lived. For them, al amr bi’l ma’ruf wa’l nahiy ‘ani’l
munkar provided the framework for setting the world to rights; in doing so, it
highlighted the vital role that awareness and understanding needed to play in
the process, since without awareness and understanding no action could ever
have any hope of success.3
1 Here it is particularly worth noting that in the modern so-called Shariah State al amr bi’l ma’ruf wa’l
nahiy ‘ani’l munkar has been reconstituted in the form of an “Authority” or fully-fledged institution
which serves the state by holding the individual in subjection.
2 Ibid. P. 125.
3
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This is confirmed by the present-day Islamist groups (we could perhaps call them “modern
Kharijites”), who are able to inconvenience the repressive Arab state of today, but without
overthrowing it. This is because their naivety and lack of awareness has ensured that they are
incapable of being anything more than a thorn in the side of the state they are trying to topple and
unable to offer a genuine alternative to it.
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Any effective action would, of course, require a much broader awareness
than a knowledge of religion.
The view that “ma’ruf, or right, is any action demonstrably recognisable
as good by the person who performs it, while munkar, or wrong, is any action
demonstrably recognisable as bad by the person who performs it1” shows
that “enjoining and forbidding” are understood as part of a system of reasondriven approval and disapproval, which operates on the maxim: “deeds are
describable as good or bad on the basis of their intrinsic qualities2” (that is,
they do not acquire any additional attributes of goodness or badness from
external sources, and the intellect is capable of recognising those qualities
objectively).
So “enjoining and forbidding” are based on those attributes that are
intrinsic to them. They are rationally inspired, not merely elements of Shariah
discourse with no logical foundation, and their aim is to establish a world
that is ruled by reason.
Hardly anyone would dispute the assertion that chaos and disorder are
the dominant features of the Arab world today. It is for this reason that it
desperately needs to put the principle of al amr bi’l ma’ruf wa’l nahiy ‘ani’l
munkar into practice - though not in the style of those who see it as a way of
repressing people in the name of “all that is holy”, while in fact using it as a
mask to hide a brutal face.
In reality, it is impossible to operate the system of “enjoining and
forbidding” by invoking “all that is holy” and then shackling the people’s will
and ability to act. This is not only because commands and prohibitions are
meaningless without the ability and will to carry them out, but because it
implies that political munkar or tyranny and injustice can be ascribed to
Allah. According to Imam Yahya bin Husain, that is the rationale behind the
notion that “this injustice which has been inflicted on the people is decreed
by Allah. If Allah had not decreed this injustice for them, the tyrants would

=
1

The same thing happened to their Kharijite predecessors, whose revolution was snuffed out despite
their courage and nobility, because they lacked awareness and maturity.
Al Qadhi Abdul Jabbar: Sharh al Usul al Khamsa, edited by Abdel Karim al ‘Uthman (Maktabat
Wahba) Cairo, 1965, P. 141.

2 Ibid. P. 203.
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not be able to oppress them. Injustice has been inflicted upon them at the
hands of this tyrant by Allah’s decree.
“But if this is what they understand and they believe the Being they claim
to worship did this to them”, Imam Yahya goes on to say, “then when will they
ever be able to understand the Creator, and when will they be prepared to call
upon Him and seek His help against their oppressor? They call upon the One
Whom they claim decreed this injustice should be inflicted upon them….but
what they are worshipping is a false image of Allah. That is why their Lord has
abandoned them and does not support them against their oppressor. Indeed,
how could He support them against their oppressor if He has Himself decreed
this injustice should be inflicted upon them? ……If these people were of
sound mind and knew Allah as He really is, they would reject the idea of His
accepting injustice for His worshippers, just as He, Glory be to Him, has
rejected it as one of His own attributes. If they were (of sound mind), they
would enjoin what is right and forbid what is wrong, and call upon their Lord
to help them against their oppressor, and he would respond to their prayer
and lift the weight of oppression and tyranny from their shoulders”1.
So awareness and understanding are vital tools for liberating the will and
the ability to act. They are also essential preconditions for operating the
principle of “enjoining and forbidding” and freeing Allah from the false
accusation that He condones injustice and tyranny over mankind.
We can conclude from the above that the principle of al amr bi’l ma’ruf
wa’l nahiy ‘ani’l munkar is highly relevant to the Arab world of today and can
make a useful contribution to resolving the current Arab crisis. It can set
people on the road to regaining their “will and ability to act” and restoring
them to their roles as effective players on the world stage, and it can enable
society to take the first steps towards reclaiming its right to hold its rulers to
account.

1 Imam Yahya bin al Husain: Kitab fihi Ma’rifat Allah min al ‘Adl wa’l Tawhid, published by Mohammed
‘Amarah (editor), Rasa’il al ‘Adl wa’l Tawhid, Part 2, (see above), Dar al Hilal, Cairo, 1971, Pp. 85-86.
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hilosophers of religion have shown a range of
attitudes towards acts of worship including
a c c e p t a n c e , re j e c t i o n a n d i n t e l l e c t u a l
reinterpretation, depending on their view of the world,
the nature of the divinity under consideration and the
way they see the relationships between man and the
Divine and between the physical and metaphysical
realms. Other relevant factors include their own personal
experiences, the era in which they live, and the general
objectives of their philosophical systems.

Confusing true worship with false worship
One critic of religious worship was the philosopher
David Hume. He believed that an inflated view of God
led to man regarding himself as insignificant and to his
consequently becoming insignificant before God. This
would mean that the relationship between man and God
was one of fear and submission – i.e. a slave-master
relationship - expressed though ceremony and ritual
Academic from Egypt.
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rather than moral commitment, with the result that the way to salvation
consisted of a formalistic style of religious observance instead of the
practice of ethics and virtue.
In fact, Hume actually confused true worship, which establishes a
genuine relationship between man and his Creator and imbues him with a
moral motive to live a virtuous life, with false worship. The latter is practiced
by those who want to be seen by others or by self-deceivers who think they
can please God the Most High by performing a few rituals while spreading
mischief and corruption on earth and living a life of cheating, plunder,
deliberate concealment of the truth and oppression of the innocent.
Hume’s problem was that he regarded all acts of worship as being in
the second category. Perhaps this was because he had never experienced
the first, or because his environment was dominated by the second.
Whatever the case, he believed that religious worship desensitized the
heart and promoted hypocrisy, ostentation, treachery and falsehood.1
Attacking religious ritual and ceremony, Hume wrote:
“One would generally be inclined to regard praising God as nothing
more than a meaningless ritual, a form of ostentation or a reflection of
extreme credulousness and gullibility. We do not need to return to the Dark
Ages or travel to remote regions in order to see examples of this retrograde
practice”.2
Hume believed that acts of worship which entailed praising the Creator
were degrading to the true worth of the Divine, because regarding God as
being eager for praise would mean that He experiences human emotion.
And – moreover – emotion of the lowest type; that is, a desire to win the
plaudits and approval of others.
In this view Hume was influenced by Seneca, who maintained that in
order to worship God truly and properly we should know Him, and that
any other form of worship would reduce Him to a lowly human condition,
1 Hume: Dialogues Concerning Natural Religion, London, the Fontana Library, 1971, P. 198.
2 Ibid. Pp. 196-198. Compare the Arabic translation by Mohammed Fathi al Shanaiti, Cairo, Maktabat
al Qahirah al Hadithah, 1956, P. 151.
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since it is man, not God, who enjoys flattery, gifts, pleas for mercy and
intercession.
What Hume and Seneca are saying is not correct. It is actually man
who benefits from praising God; God Himself derives no benefit from being
praised because He is Free from all wants. Man benefits because praising
his Creator makes him personally aware of His bounties and blessings, and
this in turn gives him a sense of psychological satisfaction and spiritual
peace. Moreover, praising specific Divine qualities such as power, mercy,
justice and knowledge gives man an understanding of the value of those
qualities, which heightens their significance in his moral subconscious and
gives him an example to emulate.
Hume – and this time he was right – says that we should condemn the
“mythical” types of worship which demean God – sometimes comparing
Him to a human being, at others picturing Him as a Satan-like entity with
unpredictable whims and fancies, who exercises His power without wisdom
or mercy.1 God is in fact infinitely superior to such things.
Another thing that belittles – or invalidates – this kind of worship is
the fact that “votive offerings associated with most popular superstitions
have evil connotations”.2 That is, if God is portrayed as possessing
human emotions such as a love of gifts and flattery, then He (that is, a
god of this kind) might well grant evil requests from people in exchange
for votive offerings.

Moral commitment as an aspect of true worship
Immanuel Kant did not regard ritual and ceremony as part of a rational
religion. In his view, a purely rational religion was based on morality and
only morality and he did not see rituals and other acts of worship associated
with the established religions as acceptable alternatives to moral
commitment. True worship was an underlying element of good moral
behaviour derived from free will and intellectual self-regulation.
1 Ibid. P. 203.
2 Kant: Kritik der Praktischen Vernunft, Werke, Pru., AK., 5:131.
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Kant believed that, unlike established religion, rational religion did not
consist of formal acts of worship aimed at generating an internal sense of
holiness within ourselves and influencing the Divine Will. This was because,
in his view, we humans are unable to claim with any justification that the
physical world can have an impact upon the metaphysical world.
This does not imply that we should understand Kant’s view of true
worship being expressed through moral behaviour as meaning that God
needs – or even desires – worship. As far as God is concerned, moral
commitment in itself is sufficient and we humans do not need to associate
it with acts of worship in our minds.
According to Kant: “If happiness (and let us speak here in human
terms) makes God loveable, then obedience to His commands makes him
an object of worship”.1 This is indeed true provided that, as I have already
pointed out, we do not understand God as wishing to be glorified as a
reward for creating the world, because He did so for objective, not
subjective, reasons. God created it because of His generosity, goodness
and grace, not because He desires to be honoured2, and “those who see
the glorification of God as the ultimate goal of creation (provided that we
do not understand this anthropomorphically in the sense of a glory-seeking
human being), have found that this is probably the best and most suitable
language for describing it, because nothing glorifies God more than obeying
His commands and being faithful to one’s sacred duty – which is the one
thing in the world most worthy of esteem and which His Law has imposed
upon us”.3
So true worship consists of complying with the Moral Law, which is
based on pure practical reason, and not by formal acts of worship such
as rituals.
If Kant believed that through the concept of the Supreme Good, which is
pure practical reason’s final goal, morality would lead us to the True Religion,

122

1

Kant: Kritik der Praktischen Vernunft, Werke, Pru., AK., 5:131.

2

Kant: Werke, 18:469.

3

Kant: Kritik der Praktischen Vernunft, Werke, Pru., AK., 5:131.
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this would imply that all moral obligations are Divine commands.1 Even so,
this does not mean that they are tyrannical injunctions imposed by an
external will, they are nevertheless laws that we should recognise as
commands from a Supreme Being, because their source is a Morally Perfect
Will which is also Omnipotent.2 These laws – or obligations – should not be
understood as duties towards God, but as obligations we comply with out of
respect for God, because God is the Goal of Goals and it does not make sense
for a Being of this nature to “require” anything from us. To put it in Qur’anic
terms, Kant means that “Allah stands not in need of any of His creatures”.
Moreover, the obligation is only an obligation in a human context – that is, it
is a duty from one human being to another human being in his capacity as
representative of rational humanity, which is an end in itself. God, on the
other hand, is the Ultimate Goal and thus free from all needs.
So moral behaviour is a duty in which we respect that which is God’s
due, not an obligation which we fulfil towards God along with rites, rituals
and ceremonies. It (i.e. moral behaviour) represents true worship in its
most exalted form, as distinct from the false worship which turns rites and
rituals into a form of idolatry and turns religion into fetishism. By idolatry,
Kant did not mean the worship of stone idols. What he actually meant was
that pleasing God through rituals, rites and sacrifices without a commitment
to good moral behaviour makes God look like an idol.3

The fate of every religion
Kant became so absorbed in the concept of a purely rational religion
that he hoped a day would come when religion would free itself from all the
rules and precepts of its historical heritage which in the past had brought
people together to attain goodness and virtue through a faith that was
centred round the Church.
At this point let us take a critical view of some aspects of Kant’s
approach and the attitudes of those who – in stressing the historical
1 Kant: Religion within the Limits of Reason Alone, P. 142.
2 Kant: Kritik der Praktischen Vernunft, Werke, Pru., AK., 5:129.
3 Kant: Religion within the Limits of Reason Alone, P. 173.
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aspect of religion – see it as a limited, negative and “ephemeral”
phenomenon and ignore the fact that history has also shown religion to
have a universal, positive and perennial character. This does not mean
that Kant was wrong to criticise the Christian religion when it transformed
itself into a ruling authority, institution and church and became
historically positivist (in the Hegelian sense) while focusing on rites and
rituals rather than on personal virtue and having a clear conscience. (At
the same time, it also attached greater importance to formal religious
observation and the exercise of power and coercion than it did to reason,
the individual self and essential truths).
In our view this would appear to be the fate of every religion when
(during times of decadence and decline) its followers forget its true nature
and purpose. Some of the prophets were aware of the danger of religion
becoming transformed into a system of formalistic rituals and they feared
that the influence of bida’ (heretical innovations) would cause the faith to
lose its essential character and begin to see means as ends in themselves,
nawafil (supererogatory acts, particularly prayers) as furudh (obligations)
and form as substance.
This was made clear by our Prophet Muhammad (PBUH), though we
should understand his warning was against bida’ with regard to acts of
worship, not innovation per se. Indeed, while warning against the former,
he called for the Faith to be renewed in matters related to our daily lives. In
doing so, his aim was to free religion from its “limited, superficial and
ephemeral” historical aspect while ensuring that it retained its perennial,
universal and essential truths which are set out clearly in the Qur’an.
Kant’s criticism of the historical aspect of the Christian religion can apply
to any religion, which will lose its universalist purpose and content if its
followers betray it and put their own personal interests first, so that it becomes
a priest-ridden institution obsessed with worldly power and embroiled in
social, political and ideological strife. Even so, the validity and legitimacy of
religion in its original uncorrupted state will not be affected, nor will its noble,
perennial and universal character be destroyed. On the contrary, it is wrong to
see religion solely as a historical phenomenon and regard all religions as
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being the same. While it is undoubtedly the case that they share certain
features in common, there are also significant differences between them.
People who fail to recognise this and believe that religion qua religion
is a product of historical circumstances mistakenly see the relationship
between the Islamic world today and the Islamic Faith as being analogous
with the modern West’s relationship with Christianity during Europe’s
Middle Ages and subsequent centuries; that is, they are drawing analogies
between the “I” and the “other” and the past and the present. Yet at the
same time, they criticise the qiyas (analogy) system in Islamic thought. So
they are unwittingly applying qiyas to situations which are not analogous –
West/Christianity and Islamic world/Islam – while criticising qiyas as an
instrument of fiqh (Islamic jurisprudence/doctrine).
I see clear distinctions between Islam and Christianity, both in their
view of the world and in the way they interact with it. Despite the fact that
Islam –as it openly admits - contains elements of Christianity and the two
faiths have one or two features in common, this does not in any way negate
the fact that there are numerous differences between them at a range of
levels, and it is quite wrong to see Islam in the East as being analogous to
Christianity in the West.
While it may be acceptable to apply some of Kant’s analyses of
Christianity and its history to other religions and recognise that there are
points of similarity between them and Christianity – particularly when Kant’s
analysis is correct – it is not acceptable to apply them across the board.
Although some observations apply to both Christianity and non-Christian
religions, they should not be blown out of proportion and it would be wrong to
jump from one religion to another without reason, clear evidence or historical
justification, because a partial similarity is not an identical copy, especially
when overall there are more dissimilarities than points in common.
While a Kantian analysis of a specific aspect of Christianity may be
valid and that particular aspect may be found in another religion, this does
not necessarily mean that the analysis would be valid if it is applied to the
same aspect in that other religion, because it may mean something
different when seen in a different context.
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Reversal of priorities and criticism of religious institutions
While taking these reservations into account, we should now consider
Kant’s attempt to free religion from its man-made historical baggage which
has formed the basis for so much criticism and – by giving priority to acts
of worship and ritual rather than moral virtue inspired by intellectual selfregulation - bears little relation to pure rational religion. This reversal of
priorities shackles human freedom, despite the fact that man needs to be
free in order to practise a religion when it is founded on morality.
This reversal of priorities leads to what Kant calls “false worship” – a
practice that seeks to acquire Divine Grace in ways that have nothing to do
with morality, since it is based on a formalistic, outward observance and
rituals that involve no more than bodily movements.
The gap between pure rational religion and established, institutionalised
religion is at its widest when it comes to rituals and mantras. Here Kant
dismisses the latter as an institution “always dominated by worship of the
superstitious variety, because it contains no trace of moral principles but
only regulatory commands, rules of belief and obligatory actions; these are
essentially what it consists of. There are numerous types of institutions of
worship (literally ‘churches’) which have a mechanical fetishist or idolatrous
tendency to the point where these almost seem to be trying to take the
place of any moral values or genuine religion. They are thus very close to
real idolatry……… Moreover, their highest principle is obedience to a
belief – in the form of enforced subjugation, not the “free veneration” which
should be one’s primary feeling towards a moral law. It makes no difference
that the number of religious obligations should be few in number, provided
that they are compulsory, because what governs the masses is this belief –
a belief that deprives them of their moral freedom by imposing obedience
to the dictates of the Church (not the religion). It makes no difference
whether the constitution of that religious institution (literally (‘church’) is
monarchic, aristocratic or democratic. All that matters are the rules and
regulations. Whatever form they take they will always be despotic in nature.
And when you see the rules of the Faith as part of the Law and the
constitution, this means that rule and dominance are in the hands of the
priesthood, which has the idea that it can function properly without the
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intellect or even – in the last resort – without knowledge, because it is the
approved protector and interpreter of the Divine Will and has the sole
authority to determine what people should believe. Armed with this
authority, it has no need to persuade; all it has to do is issue orders.
Moreover, everybody outside this priesthood (without exception – even the
head of the state’s political institution) is subject to it, so the religious
institution will be the actual ruler of the state – not by force, but through its
psychological influence and by pointing out the benefits the state will gain
through the absolute obedience to which ‘spiritual regulation’ will condition
the minds of the people. However, hypocrisy undermines the moral
behaviour and values of those who are subjected to this system, even in
they are unaware of the fact, and it trains them to pay only lip service to
their civic duties, so that ultimately – like all false principles man
embraces – they have the opposite result from the one intended”.1
Kant believes people are under an illusion if they believe that the way
to salvation and absolution is through ritual and ceremony, a belief in
dogmas and obedience to the Church.
He believes this is the case because it has no moral content – i.e. that
it is a belief that salvation can be attained through means that have nothing
to do with moral commitment.
He also believes that they are illusions because they stem from a belief
that man has the ability to communicate with the metaphysical world and
influence it. In his view this is not an acceptable position because man
does not have the faculty to do so.2
Kant concludes that man can have no knowledge of the metaphysical
world and that our knowledge is limited to the world of our own tangible
experience. This confirms the validity of a new approach to religion, which
rejects the type of worship seen in the established creeds in their
endeavours to connect the tangible world with “things in themselves”,
1

Ibid. Pp. 167-8 and Abdul Rahman Badawi, Falsafat al Din wa’l Tarbiyah ‘inda Kant, Beirut,
Al Mu’assasah al ‘Arabiyyah li’l Dirasat wa’l Nashr, 1980, P. 55.

2 Ibid. Pp. 162-3.
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since it is impossible to attain a metaphysical objective. This is because
man does not possess any faculty that can enable him to perceive that kind
of world of essential realities.

A different angle on Christian acts of worship
That Hegel’s view of Christian acts of worship was different from that of
the theologians can be clearly seen in his attitude to church ritual. He
confirmed the statement in the Acts of the Apostles that after Christ’s
ascension the Holy Spirit descended upon the apostles who formed the
First Church, thereby fulfilling the Messiah’s promise to send an appointee
to take his place. Addressing the apostles, the Messiah said: “John baptised
with water, but in a few days you will baptise with the Holy Spirit….and
when the Holy Spirit has descended upon you, you will attain power and
you will be witnesses for me in all of Jerusalem and Judaea and Samaria
and to the ends of the earth”.1
Hegel understood from this that the Holy Spirit’s descent upon the
assembled apostles meant that the reality of Christ became immanent in
them and that they had become the bearers of the Holy Spirit, so the Holy
Spirit is present in truth in the Church of God.
That Church adopted methods and rituals to assist it in retaining the
Spirit and this –according to Hegel - is the origin of Christian worship as a
“transition from the finite to the Infinite”, from man to God. It is a voluntary
action that breathes life into the soul, unlike the old religions, whose forms
of worship consisted of involuntary actions incapable of raising the soul
above the realm of nature towards the Infinite, because the soul was either
emptiness and nothingness or completely immersed in Nature.

Divine Grace: Can it be summoned through worship and prayer?
Kant did not endorse the idea that Divine Grace can be summoned
though worship and prayer. And on the same basis as he denied that the
“world of things in themselves” affected the “world of tangible
1 Acts of the Apostles, 1:5-8.
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phenomena”,1 so too did he deny that the “world of tangible phenomena”
affected the “world of things in themselves”.2 He also rejected the validity
of prayer.
One should perhaps not attach too much significance to his attitude to
prayer, because prayer is the most essential element of worship and he had
previously rejected acts of worship (ritual and ceremony) in general – a
view which must inevitably apply to prayer as well.
However, he offers some new observations which we should examine.
For example:
1. He claims that a person who prays assumes that God exists in a
personal sense, while in his (i.e. Kant’s) view there is no evidence to
support this.
2. When that person declares his desire before God, this reveals a
contradiction, because he is declaring it before a Being who – it is
assumed – does not need hidden feelings to be declared openly, since
He is All-Knowing.
We should, however, point out that Kant does attempt to establish a
sense in which prayer is valid, not in the sense of its influencing God or that it
is a moral duty towards the Creator or gives Him pleasure, but merely because
it awakens a person’s moral sense – that is, that when a person prays the
only influence he exerts is upon himself, through consciously impelling
himself towards moral commitment by summoning up the notion of God.
Despite this, however, Kant rejects the validity of words and speech as
vehicles for prayer and insists that inner intention is sufficient.3
To sum up, he rejects the position of the proponents of Divine Grace
and the validity of prayer on the grounds that they maintain the human and
metaphysical worlds have an influence on each other. A purely rational
religion in his view is a religion in which there is no prayer, ritual or
1 That is, he denies that the metaphysical world has any influence on the physical world.
2 That is, he denies that the physical world has any influence on the metaphysical world.
3 Kant: Religion within the Limits of Reason Alone, P. 182 ff.
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ceremony, since it is essentially the implementation of the laws of morality.
Moral behaviour derived from performing an obligation decreed by and for
the intellect is the “true” form of worship, while submission to rituals,
ceremonies and the rules of the Church destroys human freedom because
it does not comprise any moral values.1
Emile Boutroux notes that in the second edition of his book “Religion
within the Limits of Reason Alone” Kant insists that he does not intend to
destroy Church worship completely. A faith of that sort can always be useful
as a tool of an intellect-based faith and for this reason we may legitimately
retain it, but we need to purge it of anything that might undermine that role
or threaten to imbue it with an intrinsic value.2

Prayer is a valid activity
The attitude of those who deny the validity of acts of worship –
particularly prayer – may best be described as “unscientific”. The Kantian
view is definitely wrong; there can be no doubt about this whatsoever,
because Kant denied the relationship which exists between the
metaphysical (or Divine) world and the natural world of which man is a
part. This is an intellectually unsustainable position, because Kant had no
first-hand knowledge of the Divine world and was therefore not in a position
to judge the nature or existence of that relationship or whether the two
worlds were able to influence each other.
And since that first-hand experience did not - and does not – exist as
far as man is concerned, the relationship must of necessity be based upon
belief rather than pure reason or science.
Kant ought therefore have regarded this question as a matter of faith,
or at least taken a neutral position on it, because his rejection entailed a
judgement that it was beyond the powers of reason, science and worldly
knowledge to sustain. Hence to reach such a conclusion is inconsistent not
only with the pure reason espoused by Kant himself, but also with scientific
1

For further details see Al ‘Aql wa ma ba’d al Tabi’ah – Ta’wil Jadid li Falsafatay Hume wa Kant,
Mohammed ‘Uthman al Khasht, Cairo, Maktabat Ibn Sina, 1990.

2 Boutroux; Falsafat Kant (La Philosophie de Kant), P. 380.
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knowledge in its natural, mathematical sense., since science has no
experience of metaphysics and is unable to judge whether it affects the
natural world or whether it is an illusion or reality. Moreover, it has no firsthand knowledge of the natural world in its entirety and it is therefore
unqualified to give an opinion about its essential nature; it is only familiar
with a part of it, which is limited to the earth and its environment, and it
has not even reached the stage of understanding everything about the part
that it knows.
So the deniers’ position is “unscientific” – even if they may claim the
contrary – because they issue judgements about the whole of existence,
while they only have actual knowledge of a part of it, while those who take
the opposite view base their position on faith and a conviction in their
hearts that it is true.
There can be no doubt that the heart is capable of making judgements
and it is also certain that the believers’ position is based their experiences
vis-à-vis their Creator, so it is therefore completely legitimate. At the same
time, however, Kant was right when he said that religion is essentially
compliance with the Moral Law, and that moral behaviour represents the
highest degree of worship of the True God.

Do acts of worship in Islam aim to influence Allah the Most High?
In contrast to the philosopher Kant, we find that acts of worship in
Islam are not designed to have an impact on the metaphysical world; first
and foremost, they have a moral purpose. The Qur’an says: “Establish
regular prayer; for prayer restrains from shameful and unjust deeds”
(Al ‘Ankabut, 45), while the Messenger (PBUH) said: “As for him whose shameful
and evil deeds are not restrained by prayer, Allah has only made him stray
further from the right path”.1
Islam condemns those who pervert acts of worship from their essential
moral purpose and it stresses that a person’s inner intention is central to
determining whether an act of worship is true or false. Acts of worship are
1

Narrated by al Tabarani in Al Mu’jam al Kabir, Part 11, P. 55, and al Qadha’iy in Misnad al Shihab,
Part 1, P. 306.
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not merely rituals, ceremonies and bodily movements; they are essentially
spiritual action aimed at “rebuilding” the soul and its relationship with the
cosmos by establishing man’s spiritual links with the Divine as the source
of his moral values and conscience and as the standard setter for his ideals
of Truth, Justice, Knowledge, Mercy, etc. which are the names of Allah. This
is summed up in the Hadith of the Prophet (PBUH): “Model your morality
on the morality of Allah” – i.e. “model your morality on the morality of Allah
insofar as it is within the power of human beings to do so”.1

Worship of the One God as Islam’s ultimate goal
Worship of the One God is Islam’s ultimate goal and the point at which
all things in existence converge.2 Hence worship is not limited merely to
prayer, zakat, fasting and the Hajj; it is a system in which every movement,
every feeling and every thought can become an act of worship if its goal is
the “Face of Allah”. It encompasses the whole of life itself and even the
act of thinking is a form of worship. The Qur’an says: “Do they not reflect
in their own minds? Not but for just ends and for a term appointed did
Allah create the heavens and the earth, and all between them” (Al Rum, 8).
The quest for the laws of creation and how the universe began is also a
form of worship; according to the Qur’an: “Say: Travel through the earth
and see how He did originate creation” (Al ‘Ankabut 20). The acquisition of
knowledge, whether religious or secular, is also a kind of worship; indeed,
it is the best kind of worship: “Say: O my Lord! Advance me in knowledge”
(Ta Ha, 114). Moreover, the Messenger (PBUH) said: “The search for knowledge
is an obligation binding upon every Muslim, male and female”,3 and
“Whosoever travels along a path in search of knowledge, Allah will ease
his path to Paradise”4. Work is also worship: “And say: Work. Allah will
observe your work, and His Messenger and the Believers” (Al Tawbah, 105).
The Messenger (PBUH) regarded a person “who works to feed his family
as being like one who engages in jihad for the sake of Allah”. It is reported
1 Al Fakhr al Razi: Al Tafsir al Kabir, Part 7, P. 60.
2 Hegel: Lectures on the Philosophy of History, New York, Dover Publication, P. 356.
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that some people came to the Prophet (PBUH) and among their number
was an ascetic man much given to worship. The Prophet (PBUH) said:
“Who is that?” They said: “A man who has dedicated himself to worship”.
He (PBUH) replied: “And who supports him?” They said: “We all do”. Then
the Prophet said: “All of you are better than he is”. Another man given to
worship came (on another occasion) and he (PBUH) said: “Who feeds
him?” They replied: “His brother”. Then he (PBUH) said: “His brother is
more genuinely devout than he is”.1
Even the act of slaking one’s desires is a form of worship, provided
that it is within the limits of the law. Some people once said to the Prophet
(PBUH): “O Messenger of Allah: Can it be that a person feels physical
desire and there is a reward in it?” He replied: “Are you not aware that if he
satisfies it in an illicit way he will bear the burden of it? Similarly, if he
satisfies it in a legitimate way, he shall receive a reward”.2 The Prophet
also mentioned the case of a man receiving a reward when he raises a
morsel of food to the mouth of his wife, and it is reported that he (PBUH)
said: “What a man spends on his family is charity. And a man receives a
reward for the morsel he raises to the mouth of his woman”.…. “In the
morsel he raises to his wife’s mouth there is a reward for her husband,
who has striven for her sake”.
Worship in Islam is not only an act performed by human beings. It also
applies to the whole of Creation. Islam states that the universe is in a state
of worship of Allah, the Lord of Creation. However, what distinguishes man
from other creatures is the fact that he worships Allah of his own free will
and choice. (Though he also worships Allah in another way without having
the freedom to choose, in the same manner as the rest of the universe
does). The Qur’an says: “All creatures in the heavens and on earth have,
willing or unwilling, bowed to His will, and to Him shall they all be brought
back” (Āl 'Imran, 83), and: “Seest thou not that it is Allah Whose praises all
beings in the heavens and on earth do celebrate, and the birds (of the air)
1

For further details about the Islamic view of work supported by evidence from the Qur’an and
the Sunnah, see Imam Mohammed Abu Zahrah: Tandhim al Islam li’l Mujtama’, Cairo, Dar al Fikr
al ‘Arabiy, 1976, particularly P. 187 and the following pages.

2 Narrated by Muslim.
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with wings outspread? Each one knows its own (mode of) prayer and praise.
And Allah knows well all that they do” (Al Nur, 41).
So the Qur’an asserts that in one way man worships Allah in the same
manner as the rest of His creatures and has no choice in the matter.
However, in another way – or from another angle - he worships Allah of his
own free will and choice if he so wishes. It is this that distinguishes him
from the rest of Creation. The Qur’an confirms that man enjoys the freedom
to choose when it says: “Let him who will, believe, and let him who will,
disbelieve” (Al Kahf, 29). If a person declines to worship in this way, he will be
a deviant from the “universal system of worship” and he will be required to
return to the fold and re-establish his harmonious relationship with the
cosmos within which he lives.
As Islam sees worship of the One God as the ultimate goal, Hegel
concludes that – like Eastern religions in general - it (i.e. Islam) deprives
man of his essential self. However, he is quick to point out that this
“deprivation” does not reach the point of total “extinction” as is the case
with Hinduism or Buddhism, because even if man has been deprived of his
essential self, that self is still alive, active and striving in the world in its
endeavours to suppress its worldliness and worship the One God1.
The reality of Islam is the reverse of the way Hegel sees it. It does not
“steal” the essential self in any way whatsoever, because it emphasises
that man is an independent personality. He bears full responsibility for his
actions and his worship of the One God is not an attempt to dissolve his
own self in the Divine. Islam states that Allah is above all things and makes
a clear separation between the Divine Self and the human self. So in
separating the two selves, how can it be accused of depriving man of his
essential self?
When Hegel considers acts of worship in Islam, he only refers to zakat
and fasting. His view of fasting is correct; he sees it as a human effort to
free man from his bodily attributes and eliminate the distance between the
finite individual human body and Allah, the Absolute, the Infinite. He
1 Hegel: Lectures on the Philosophy of History, P. 357.
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regards zakat as man’s attempt to free himself from a selfish attitude
towards his personal possessions1.
However, Islam does not see the soul as limited to physical, bodily
attributes and personal possessions; in fact it is above such elements as
race and birth.2
Islam is a revolution that seeks to liberate man from the limits of his
personal attributes and channel his attention towards the Absolute. It has
only one goal – knowledge of the One God – and sees the Infinite as a
condition for the existence of the finite3.

1

Ibid. P. 356.

2

Idem.

3

Idem.

135

FURUḌ AL ‘AIN AND
FURUḌ AL KIFAYAH
A NEW LOOK AT ISLAMIC
OBLIGATIONS AND THEIR
RELATIONSHIP TO MASALIH
(BENEFITS/INTERESTS) AND
CIVILIZATION
Wahba al Zuhaili

T

his study aims to throw some light on the basic
purposes of the furudh (obligations, pl. of fardh)
and explain why they have been classified as fardh
al ‘ain (individual obligation) and fardh al kifayah
(collective obligation) in the Islamic Shariah.
Both these classes of obligations demonstrate an
association between approach and objectives that
cannot be found in any other Divine or man-made legal
systems, because in Islam there is an inseparable
organic link between the development of the individual
and the structure of society. This is reflected in a
legislative system that aims to create a distinctive
Ummah (nation/community) with its own specific
characteristics and attitudes to life, both collectively and
where its individual members are concerned.
According to Imam al Shatibi, there are two types of
“rights” (that is to say, obligations) – rights due to Allah
such as the regular prayer, fasting and the Hajj
Faqih (jurist/scholar of doctrine) and thinker from Syria.
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pilgrimage, and rights due to man including debts, expenses, advice,
reconciliation between disputing parties etc. These rights are of two kinds –
specific and non-specific.
Specific rights are binding upon the person to whom they apply and
entail him “incurring a debt” until he has discharged them. They include
prices payable for purchases, compensation for damaged, lost or stolen
perishable goods, sums payable as zakat (alms tax), obligatory prayers etc.
These “debts” will continue to be binding obligations until they are paid off
or (when applicable) waived by the creditor.
Non-specific rights are also binding, but not upon every individual.
They include charitable donations in which no individual obligation is
involved, payments and donations to the needy, relief for those in distress,
saving people who are drowning, jihad, enjoining what is right, forbidding
what is wrong etc. This category encompasses all the furudh al kifayah, or
collective obligations1.
The division of obligations into specific and non-specific shows clearly
that a specific obligation cannot be avoided since it is a legal requirement
and must be carried out in full. On the other hand, a non-specific
obligation is contingent upon the will and choice, or upon “responsible
freedom” in which the motivation comes either from within the individual
or from external goals. It is designed to differentiate between people in
their actions and the degree to which they are willing to vie with each
other to perform good deeds, satisfy the needs of others and achieve the
goal (even if only a few people contribute to it). The do-gooder will come
to fore, while a person who falls short of perfection in this respect will
fade into the background.
Furudh al ‘ain and furudh al kifayah exist to achieve an objective – that
is, to set a range of different goals and enable human beings to
“demonstrate their effectiveness”. At the same time, they take into
consideration people’s different circumstances, while making it a condition
that they strive to perform their obligations to the best of their abilities.
1
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Farḍ al ‘ain is required by the Shariah as a binding obligation upon
every individual to whom it is applicable and may not be performed by one
person on behalf of another. It includes the regular prayer, zakat, the Hajj
pilgrimage and the Ramadhan fast, as well as the avoidance of forbidden
things such as alcohol, anger, injustice, shameful deeds, adultery and
fornication. It is designed to develop and strengthen the individual and the
Ummah, purify society and create a virtuous community.
Farḍ al kifayah is also an obligation, but as far as the Shariah is
concerned it does not matter who performs it, since it is a collective
requirement rather than an individual one and it is aimed at serving the
public interest as a whole. It includes the learning of crafts, trades,
commerce, industry, medicine, engineering, astronomy, history, geography,
the sciences and the Law, as well as the provision of guidance on religious
and ethical matters, performance of the funeral prayer, returning greetings,
jihad (including jihad for “constructive” purposes as well as defensive
jihad), enjoining what is right, forbidding what is wrong and other
obligations required by the Lawgiver for the benefit of the people, though
they may not be binding upon every individual in the category to whom
they are applicable.
Fardh al kifayah is a general, or public, duty and if it is performed by
one individual, it ceases to be binding upon the rest of the group, who will
not be held culpable for not performing it. On the other hand, if nobody
performs it, all will be held culpable1.
As fardh al kifayah is an obligation that must be performed, it can be
converted into a fardh al ‘ain if a specific person is appointed to perform it;
such cases might include saving a person from drowning, treating
somebody who is ill or fire-fighting, if the group only has one swimmer, one
doctor or one firefighter or person capable of extinguishing fires2.

1

Abu’l Husain al Basri: Al Mu’tamad, 1/149, 369; al Laknawi al Ansari: Fawatih al Rahmut Sharh
Musallam al Thubut, 1/63; Sharh al ‘Adud ‘ala Mukhtasar Ibn al Hajib, 1/234; Sharh al Mahalli
‘ala Jam’i’l Jawami’ li Ibn al Sabki, 1/130; Ibn Badran al Dimeshqi: Rawdhat al Nadhir wa Junnat
al Manadhir, 1/93.

2 Sharh al Mahalli ‘ala Jam’i’l Jawami’, 1/133.
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Sunnah practices may also belong to the fardh al kifayah category,
such as praying for a person when he sneezes, returning a greeting or ritual
slaughter of an animal on behalf of the members of a household (as cited
in al Nawawi’s Minhaj al Talibin).
According to al Shatibi: “Fardh al ‘ain my be summed up as a demand
required of every individual to whom it is applicable, while fardh al kifayah
may be summed up as straightening what is crooked in the religion and its
followers. However, what is fardh al kifayah may become binding upon the
person who is obliged to administer it, such as justice in the case of the
emir or giving to those next of kin in the case of the nearest of kin.
Alternatively, fardh al kifayah may be voluntary or ‘recommended’ for some
(people) and only binding upon the (community as a) whole. Or in rare
cases it may be compulsory for certain (specific individuals)”.1
Far ḍ al ‘ain and fardh al kifayah exist as separate categories
because each has its own objective. Fardh al ‘ain applies to the whole
Ummah and every member of it as a general rule, while in the case of
fardh al kifayah the required action may be performed by anyone. This
indicates that fardh al ‘ain is for the benefit, development and
improvement of every individual, while fardh al kifayah exists so that
the desired benefit can be realised by any individual Muslim or Muslims.
This demonstrates the wisdom of the Shariah system, which aims to
promote the community’s long-term interest without imposing too great
a burden upon those who serve it.

The “collectivist tendency” in the Shariah
People are wrong when they suppose that Islam is only interested in
developing and improving the individual while ignoring the community. On
the contrary, the Shariah of Allah the Most High attaches great importance
to collective or communal matters and sees the improvement of the
individual as the means to achieving a better Ummah, society and state.
This is as true of politics, the law, governance and worship as it is of
economics, society, ethics, human relations, the family, the school, the
1 Al Muwafaqat, 1/160.
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university, the farm, the factory and the commercial enterprise. As the
following analysis will show, it applies to every area of life.
Worship. Prayer – particularly congregational prayer – is designed to
discipline man’s soul and improve his behaviour: “Prayer restrains from
shameful and unjust deeds” (Al ‘Ankabut, 45). Performing the congregational
prayer in the mosque reinforces the bonds of brotherhood; when a brother
is present, his brother feels reassured that he is all right, and if he is absent
he will check up on him; he will visit him when he is ill and pray for him
when he is away on a journey. And – inspired by his sense of the unity of
his Ummah - if his country is attacked he will feel impelled to defend his
brethren, his nation and his honour with his life and property.
Fasting. Fasting also develops a feeling of brotherhood and unity and
reminds people of the sufferings of those in need. It trains a person to
tolerate hardship and teaches him the virtues of patience, willpower and
abstinence from material pleasures and desires. It purifies a person’s soul
and instils a fear of Allah and an awareness that the Almighty is watching
him in secret and openly. As the Quran says: “O ye who believe! Fasting is
prescribed for you as it was prescribed for those before you, that ye may
fear (Allah)” (Al Baqarah, 183).
Zakat. Zakat establishes the principle of co-operation between the rich
and the poor, weak and impotent. It strengthens social cohesion and
develops a sense of brotherhood in the community. And it reinforces and
develops money and property. The Qur’an says: “Of their goods take alms,
so that thou mightest purify and sanctify them” (Al Tawbah, 103).
The Hajj pilgrimage. The Hajj is an annual general conference that
brings people together so that they can know each other, co-operate and
develop a sense of belonging to a single community. It is a forum for
discussing the state of the Muslim community as a whole, forging unity,
strengthening the bonds of brotherhood, exchanging mutual affection,
putting the principle of equality into practice, and learning altruism,
sacrifice, truthfulness and purity. The Qur’an says: “That they may witness
the benefits (provided) for them…” (Al Hajj, 28). Those benefits are general
and are to be found in this world and the next.
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The above shows that acts of worship have a strong social significance
and help rid mankind of the evils of ignorance, poverty, sickness and
atheism.
Civil transactions and contracts. These exist as legal instruments to
satisfy people’s needs, promote the exchange of benefits and interests,
develop the economy, facilitate the movement of funds and channel energies
and potential. They also encourage self-reliance, self-sufficiency and the use
of local products on a basis of justice, equity and fair exchange; moreover,
they promote confidence, truthfulness and honest dealing, and discourage
greed, rapaciousness and injustice. Al Shatibi says: “The Lawgiver laid down
the Shariah with a view to serving consensually agreed interests and benefits.
In these issues He determined that the interests under consideration should
be comprehensive, not partial (i.e. general and all-embracing, not restricted
to a particular section or sections). The same principles apply to the practice
of established custom. Were it not for the fact that the partial is less worthy
of consideration, this would not be the case…”.1.
The fiqh dealing with the system of property ownership has a
“collectivist tendency”2. Examples of this include restrictions on freedom of
action with regard to private property so that the interests of its owners are
protected and inappropriate people (such as spendthrifts and the feebleminded) are prevented from handling money. According to the Qur’an: “To
those weak of understanding make not over your property, which Allah hath
made a means of support for you, but feed and clothe them therewith, and
speak to them words of kindness and justice. Make trial of orphans until
they reach the age of marriage; if ye find sound judgement in them, release
their property to them” (Al Nisa’, 5-6). Note the expression “your property”.
This indicates that protecting the property of the community, the Ummah
and every individual from waste and extravagance is a Shariah obligation.
The same applies to restrictions on public property such as the ownership
of public utilities, the prohibition of monopolies, the legitimacy of
compulsory fixed pricing, the bar on dividing up open real estate
1 Al Muwafaqat, 1/139.
2
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compulsorily between warring parties (this question arose during the time
of ‘Umar - may Allah be pleased with him), restrictions in the interests of
social cohesion with the aim of eliminating poverty and disease and
ensuring an adequate standard of living for all members of society,
obligations incumbent upon individuals at times of crisis, such as the
kharaj tax payable by the rich to offset any Bait al Mal (Treasury) deficit in
case of jihad, payment of diyah (blood money) as compensation for a
person killed when his killer is unknown, and preparing and burying dead
paupers out of Bait al Mal funds.
Legislation on the way things may legitimately be used includes
measures to prevent a property owner from abusing his rights, the granting
of inheritance rights in talaq al farar cases (divorce with the aim of
preventing the wife from inheriting property) and a ban on taking divorced
wives back on inequitable terms. The Qur’an says: “..do not take them back
to injure them, (or) to take undue advantage” (Al Baqarah, 231). Another ruling
bars the mother of a suckling from demanding excessive remuneration.1
Other regulations allow the sequestration of property in the public
interest (including nationalisation) on condition that compensation is paid
to the owner. This happened at the time of ‘Uthman bin al ‘Affan (may Allah
be pleased with him) when the Two Holy Mosques were expanded. In the
view of some contemporaries such as the late Sheikh ‘Ali al Khafif, it is also
permissible to set a maximum limit on the ownership of agricultural land.
There are restrictions on the use a property owner may make of his
property to prevent him from misusing it. For example, he is not permitted
to halt production or plant forbidden crops such as drugs and tobacco.
(These items are classed as khaba’ith - noxious - in Ibadhi fiqh and by
other schools of Islamic jurisprudence).
All the above underlines the necessity of protecting the public interest
in accordance with the Hadith: “Muslims are partners in three things:
water, herbage and fire”.2 Another narration adds “and salt”.
1

The researcher’s Nadhariyyat al Dhururah al Shar’iyyah, P. 231.

2 Recorded by Imam Ahmad and Abu Daud.
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The obligation to acquire knowledge in order to eliminate ignorance
and illiteracy is either fardh al ‘ain or fard al kifayah. It is a major maslahah
(singular of masalih = benefits/interests) and a vital necessity in every age.
Non-Shariah subjects - according to al Ghazali1 – are classed as either
mahmud (praiseworthy), madhmum (undesirable) or mubah (permissible).
The mahmud category covers disciplines that serve worldly interests such
as medicine and arithmetic; some are fardh al kifayah, while others are
regarded as virtues but not obligations.
Fardh al kifayah includes every branch of learning that is indispensible
for the managing of worldly affairs such as medicine (which is vital for the
welfare of the body) and arithmetic2, which is needed for day-to-day
transactions, wills, the division of inheritance etc.
Basic crafts and trades are also in the fardh al kifayah class. They
include agriculture, weaving and politics, as well as cupping and
needlework, since the One Who sent the “malady” also sent the
“antidote”. Hence needlework and tailoring enable a person to cover his
body and wear beautiful apparel, as expressed in this verse from the Holy
Qur’an: “O Children of Adam! Wear your beautiful apparel at every time
and place of prayer” (Al A’raf, 31). The same principle also applies to the
other indispensible disciplines.
The worldly disciplines in the “virtue” category include in-depth studies
of arithmetic, medicine and other desirable but non-essential subjects.
The madhmum category of worldly knowledge includes magic, sorcery,
quackery and mumbo-jumbo, while mubah comprises fields such as serious
poetry, history and current affairs.
There are four types of Shariah disciplines in the mahmud class.‘Ilm bil
usul (knowledge of the “roots”) covers the sources of legislation from the
Qur’an, Sunnah, qiyas (analogy), ijma’ (consensus) and the Traditions of
the Companions, while ‘ilm bi’l furu’ (knowledge of the “branches”) is
concerned with the way one should understand the usul – not linguistically,
1 Ihya’ ‘Ulum al Din, 1/13, 15 and onward.
2 Also engineering, which is classed as essential in “urban development” fiqh.
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but from the point of view of their actual meanings and rational
interpretations.
‘Ilm bi’l muqaddimat (knowledge of the “preliminaries”). This is also
called ‘ulum al aalah (“sciences of the mechanism”) and includes language
and grammar – i.e. the “mechanism” for understanding the Book of Allah
the Most High and the Sunnah of His Prophet (PBUH).
‘Ilm bi’l mutammimat (knowledge of the “completions”) is concerned
with the study of the Qur’an, the Sunnah and the Traditions, and background
information on the Hadith collectors and the status of the narrators.
A unique feature of Islam is that it classes the acquisition of knowledge
as a Shariah obligation and sees neglecting to do so as a social crime and
therefore punishable. The Prophet (PBUH) said: “The search for knowledge
is a binding obligation upon every Muslim”1 and “What should one say of
people who do not educate their neighbours and do not teach them, offer
guidance and advice to them and accept advice and guidance from others?
By Allah! People should teach their neighbours, educate them, give them
guidance, enjoin them (to do right) and advise them to eschew (wrong).
And people should learn from their neighbours, acquire knowledge from
them and take advice from them. Otherwise, He will hasten their
punishment in this world”.2
It is a general fiqh principle that the public interest should be upheld
and promoted. It is reflected in jurisprudential fiqh (including the rules of
evidence, witness statements, affirmation, swearing oaths, inference, etc.)
and the fiqh of peace and war. In jurisprudential fiqh litigants must be treated
fairly and equally, and this principle must even be applied to enemies.
Evidence must be heard and there must be no injustice of any kind, or bribery
or corruption. The Qur’an says: “….let not the hatred of others to you make
you swerve from wrong and depart from justice…” (Al Ma’idah, 8), “….and any
who transgresses the limits of Allah does verily wrong his (own) soul…”.
(Al Talaq, 1) and “….Allah loveth not corruption” (Al Baqarah, 205).
1 Recorded by Ibn ‘Abdul Barr on ‘ilm, from Anas b. Malik.
2 Narrated by al Hafiḍ al Mundhiri in Al Targhib wa’l Tarhib.
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It is vital that the principles of virtue, piety and mercy should be
applied in matters such as keeping the peace, determining the legality of
war as a means of resisting evil, aggression and tyranny, and establishing
the conditions for peace, security and stability. The values of tolerance and
forgiveness must be uppermost; identical criteria should apply in dealings
with all sides and Muslims must maintain their high standards of behaviour
such as respect for the dead and the decent treatment of captives. Muslims
regard war as a remedial necessity to be used as a means of defending
their lands and the things they hold most dear. In such situations the
highest principles of moral and humane behaviour must be upheld in
accordance with Abu Bakr’s ten ethical commandments; do not kill a
woman; or a child; or an aged person; do not cut down a fruiting tree; do
not destroy a building; do not slaughter a sheep or a camel except to eat it;
do not burn down a date palm; or chop it down or flood it; do not bear a
grudge; and do not act in a cowardly way.1
The rules stipulating that fighting is legal when absolutely necessarywhile at the same time the rules of civilized behaviour must be observed are set out in the Qur’an: “To those against whom war is made, permission
is given (to fight), because they are wronged – and verily, Allah is Most
Capable of aiding them. (They are) those who have been expelled from
their homes in defiance of right – (for no cause) except that they say: Our
Lord is Allah. Were it not that Allah checked one set of people by means of
another, there would surely have been pulled down monasteries, churches,
synagogues and mosques, in which the name of Allah is celebrated in
abundant measure. Allah will certainly aid those who aid His cause – for
verily Allah is Full of Might and Power” (Al Hajj, 39-40).

A new view on motivation for promoting the public interest
and building civilization
New masalih (interests/benefits) arise in every place and time and this
is also true of the demands of civilization. Muslims need to respond to new
developments because they always feel motivated to do so and – by doing
1 Tanwir al Ḥawalik Sharh ‘ala Muwatta’ Malik, 4/6, printed by al Babi al Halabi, Egypt.
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so – they contribute to the rebirth of their Ummah (Nation/community) and
country. The Qur’an says: “O ye who believe! Respond to Allah and His
Messenger, when He calleth you to that which will give you life; and know
that Allah cometh between a man and his heart, and that it is He to Whom
ye all shall be gathered” (Al Anfal, 24). “Giving life” means rebirth is its
broadest and most precise sense, because giving life to the individual and
the Community of Believers means revitalising their souls, their land, their
society and the time and place in which they live. The din (Faith) creates
civilizations, because it imbues individuals, communities and nations with
an indispensible power – the “power of morality and belief” - and the
Ummah owes its strength of character and constancy to the moral values
which stem from its Faith.
The precepts that encourage the Ummah to embrace new ideas are
firmly based on the teachings of Islam and its fundamental political,
economic and social principles. They include, in particular, these five:
1 - The development of a sense of general and personal responsibility
for one’s actions, inspired by this verse from the Holy Qur’an: “But stop
them. For they are answerable” (Al Saffat, 24) and the words of the Prophet
(PBUH), narrated by Abu Barzah al Aslami (may Allah be pleased with him):
“The two feet of the servant will not cease (from standing before Allah) on
the Day of Judgement until he is asked about four things: on his life and
how he spent it; on his knowledge and what he did with it; on his wealth
and where he earned it and how he spent it; and on his body and in what
way he utilized it”.1 Another version narrated by Abdullah bin Mas’ud (may
Allah be pleased with him) states: “The two feet of the servant will not
cease (from standing before Allah) on the Day of Judgement until he is
asked about five things: on his life and how he spent it; on his youth and
how he utilised it; on his wealth and where he earned it and how he spent
it; and how he used his knowledge”.2
These words instil an awareness in people’s minds that they will be
seriously accountable for all their actions. This in turn leads them to
1 Recorded by al Tirmidhi (Jami’ al Usul, 11/102, No. 7944).
2 Also recorded by al Tirmidhi (Jami’ al Usul, 7945).
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question themselves before they are summoned for judgement. When the
Qur’an says: “O ye who believe! Fear Allah, and let every soul look to what
(provision) he has sent for the morrow” (Al Hashr, 18), this is an indication that
a person’s previous actions will be enquired into. It was on this basis that
‘Umar (may Allah be pleased with him) said: “Call your souls to account
before you are called to account and weigh them before you are weighed”
and “If a sheep is lost on the banks of the Euphrates, I fear that Allah will
ask me about it on the Day of Judgement”. We should bear in mind, too,
that the angels who stand constantly on everybody’s right and left hands
are recording everything that he does, whether it be good or bad; a person
should therefore set aside an hour at the end of each day so that he can
question himself and give an account of everything he has done or failed to
do, in the same way that merchants settle their business accounts with
their partners at the end of the year, the month, the week or the day to
ensure that nothing is missing or out of place. Since this is the practice in
man’s worldly affairs, then how could a sane, rational person not question
himself about those things that will determine whether his everlasting life
in the hereafter will be one of joy or suffering?1
Another Hadith describes the principle of general responsibility that
applies to every individual: “All of you are shepherds and every one of you
is responsible for those under his care. A leader is a ‘shepherd’ and
responsible for those under his care. A man is the ‘shepherd’ of his family
and responsible for its care and a woman is the ‘shepherdess’ of her
husband’s house, so she is responsible for its care. A servant is a ‘shepherd’
of his master’s property, so he is responsible for its safekeeping, and a man
is a shepherd of his father’s property so he is accountable for its
safekeeping. So all of you are shepherds and every one of you is responsible
for those under his care”.2
2 - The public interest must be given preference over private interests
because the public interest concerns everybody. The fiqh principles
governing it include:
1 Al Ghazali: Ihya’ ‘Ulum al Din, 4/345-346.
2
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– “Private damage shall be tolerated in order to avert public
damage”. (Para. 26 of the Ottoman Civil Code).
– “Conduct towards subjects is dependent upon interests”
(Para. 58). This is based on the saying of the Prophet (PBUH):
“No emir in charge of the Muslims’ affairs who does not
strive on their behalf and work as faithfully for their welfare
as he strives and works for himself will enter Paradise with
them”.1 The Prophet also said: “Anyone who exploits a man from a
group in which there is a person who is pleasing to Allah has
betrayed Allah and His Messenger and the Believers”.2
3 - Encouraging good deeds. The Islamic approach to public duties
does not involve coercing people to perform charitable and virtuous acts by
command. Instead, it awakens a desire in them to do good and encourages
them to do so in different circumstances and situations. The Qur’an
expresses this message clearly when it says: “It is not righteousness that
ye turn your faces towards East or West; but it is righteousness to believe in
Allah and the Last Day, and the Angels, and the Book, and the Messengers;
to spend of your substance, out of love for Him, on your kin, on orphans,
on the needy, on the wayfarer, on those who ask, and on the ransom of
slaves; to be steadfast in prayer and practice regular charity; to fulfil the
contracts which ye have made; and to be firm and patient, in pain (or
suffering) and adversity, and throughout all periods of panic. Such are the
people of truth, the God-fearing”.(Al Baqarah, 177). The true way to Paradise is
when a person does good out of a sense of personal conviction and of his
own free choice, not when he has virtue forced upon him to qualify him for
the highest ranks of Heaven.
4 - Ihsan (acts of the utmost kindness and charity) to others. Ihsan is
among the highest levels of goodness, truth and justice and indicates purity
of Faith, devotion, forgiveness and tolerance. Ibn al Qayyim says: “The rank
of ihsan is the kernel, the spirit and the perfection of Faith. It is a rank that
combines all the other ranks and unites them within itself. This is attested
1 Recorded by Muslim, al Tabarani and others.
2 Recorded by Al Hakim in Al Ahkam – from Ibn ‘Abbas (may Allah be pleased with them).
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by Allah the Most High, when He says; ‘Is the reward for ihsan other than
ihsan?’ (Al Rahman, 60) and in the Hadith recorded by the Two Sheikhs and
narrated by ‘Umar, the Emir of the Believers: ‘That you should worship
Allah as though you see Him’”.1
Sheikh al Islam al Harawi says: “The first of its (i.e. ihsan’s) degrees
is ihsan in the intention to refine it through knowledge and reinforce it
through resolve”. It is refined through knowledge because in becoming
subservient to knowledge it is purified and set on the right path, while
resolve will strengthen it and ensure that it suffers from no weaknesses
of shortcomings.2 This shows that ihsan is the ultimate in purity and
goodness and that it is associated with a strong resolve that knows no
vacillation.
5 - Istiqamah (probity/firmness). This means standing firm and
following the straight path without the slightest deviation. The Prophet
(PBUH) owed his grey hairs to his intense awareness of the serious
responsibility istiqamah entails. When asked where those hairs came from
he quoted from this verse in the Holy Qur’an: “Therefore stand firm (in the
straight path) as thou art commanded” (Hud, 112)3.
There are numerous verses in the Qur’an that enjoin istiqama and
declare that the mustaqim (person who practises istiqamah) is destined for
felicity and entry into Paradise. They include: “Verily, those who say: ‘Our
Lord is Allah (Alone)’, and then they stand firm, on them the angels will
descend (at the time of their death) (saying): ‘Fear not, nor grieve! But
receive the glad tidings of Paradise which you have been promised!’”
(Fussilat, 30), and “If only they had stood firm on the (right) way, We should
certainly have bestowed upon them water (i.e. rain) in abundance”.
(Al Jinn, 16).
Ibn al Qayyim says: “Allah the Most High has shown that istiqamah is
the opposite of tughyan (oppression/excess), which means ‘going beyond
1 Ibn al Qayyim: Tahdhib Madarij al Salikin, 2/763.
2 Ibid. P. 764.
3 Recorded by al Tirmidhi and al Hakim from Ibn ‘Abbas (may Allah be pleased with them).
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acceptable bounds’ in everything. ‘Umar bin al Khattab (may Allah be
pleased with him) said: ‘Istiqamah means that you stand firm on enjoining
(right) and forbidding (wrong) and that you do not act slyly and evasively
like the fox.’ And Ibn Taymiyyah said: ‘They stood firm (istaqamu) in love
and worship of Him, and did not turn away from him to the right or the left.’
He also said: ‘The height of reputability and honourable behaviour is
istiqamah’”1.
The above five precepts offer the best basis for common action in
defence of the public interest and the future of our Ummah. Today the need
for them is more pressing than ever. We need to create a strong, revitalised
Ummah that can take its place at the forefront of the civilized nations,
rather than an Ummah of empty words and bluster, even if this means
striving against the West’s attempts to prevent us from doing so and
spurning its malicious designs.

Summary
Islamic obligations (of both the fardh al ‘ain and fardh al kifayah
varieties), together with Islamic values, principles and rulings – including
acts of worship, dealings between people, ethics, transactions and relations
with non-Muslims – are crucial to the public interest, the Ummah’s future
progress, its honour and dignity and, above all else, its ability to depend
upon its own resources.
Unfortunately, Muslims today are immersed in ignorance and
backwardness and usually care only about their own personal self-interest.
In doing so, they generally turn their backs on the public interest – unless,
that is, they are called upon to provide relief and assistance when faced
with disasters and crises; in such cases you will find that they are generous,
open-handed and ready to sacrifice their most prized possessions for the
sake of Allah, the Ummah and the public good, embodying the Qur’anic
principle: “….but give them preference over themselves, even though
poverty was their (own lot)” (Al Hashr, 9).

1 Tahdhib Madarij al Salikin, 2/527-529.
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So the “collectivist tendency” is the dominant feature of Islamic
legislation and takes precedence over the “individualist tendency”. Its
supreme goal is the well-being of the community and a strong society
composed of upright, decent individuals.
Fardh al ‘ain is the main instrument for refining and developing
individual, personal virtues and good qualities, while fardh al kifayah is a
communal obligation which may be performed by any individual or group,
provided that its objective is achieved.
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THE PHILOSOPHY OF
WORSHIP IN ISLAM
Azmi Taha Al Sayyid Ahmad

T

he philosophy of worship is a different topic from
worship as such. The former seeks to explain the
concept of worship, the principles on which it is
based, the goal it aims to achieve, the benefits from
practicing it and its relationship to similar or related ideas
such as man’s role as vicegerent upon earth. All these
matters are approached from a rational angle in a way
that promotes awareness of the true meaning of worship
so that when a person performs an act of worship he
knows exactly what he is doing and what it implies.
While we intend to examine worship in Islam from a
rational point of view, we should also point out here
that – as Islam is the subject of our discussion - its
starting point must be the Islamic texts. However, these
are not difficult to interpret in rational terms.
Let us begin with the statement that “Allah is the
Creator of all things”. It is the fundamental truth in
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science, religion, philosophy, thought, ethics and the management of
affairs – and indeed in every area of life, since no theoretical or ideational
structure or practical system can be viable unless one accepts it; moreover,
it is the First Existential Truth from which all other existential truths flow.
However, while it is stated in precisely these terms in the Holy Qur’an1,
over the ages the human intellect has also put forward various proofs to
establish that it is indeed the case.
An examination of the evidence offered by thinkers to establish the
existence of Allah reveals that in every case it is based on proof that Allah
created this world and everything in existence; that is to say, He created it
out of nothing, or from primordial matter without form, to quote Plato, who
described Allah as the Maker, or “Demiurgos”, and stated that “Allah is the
Creator of all things” meant that Creation is a process that takes place out
of nothing.2
One basic condition of any theory is that it must be based on firm,
definite and certain existential truths. If that condition is lacking, it will be
easy to demolish the theory. Most major philosophers over the ages have
noted this fact including Plato, Aristotle, the Epicureans and the
philosophers of Mediaeval Europe and the modern era such as Descartes,
Kant and numerous others, as well as the Muslim philosophers. This First
Existential Truth was basic to their respective philosophies and was only
rejected by a small group of atheists.

The worship of Allah by His creatures
If Allah is the Creator of all things, then this must mean that all things
are subordinate, or subject, to that Creator. They cannot act independently
of His Will and Authority or contrary to what He has decreed. Creation did
not exist. Then the Creator brought it into existence through His Will and
He is able to remove it from existence if He so wills. It is necessarily in a
1 This theme occurs repeatedly in the Holy Qur’an, including: Al An’am, 102; Al Ra’d, 16; Al Zumar, 62;
Ghafir, 62. The wording is not always identical, but the message is the same.
2
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state of subjugation to Him and no part of it is able to function outside His
Will and Decree. It has no power except the power to obey its Creator,
unless its Creator should grant it attributes that enable it to obey or disobey
for a purpose for which its Creator has destined it. This is the case with
man, to whom Allah, Glory be to Him, the Most High, has given the power
of obedience and disobedience.
What we are saying here is confirmed by Allah, Glory be to Him, the
Most High in His Book when He says: “Whatever beings there are in the
heavens and earth do prostrate themselves to Allah (acknowledging
subjection) – voluntarily or involuntarily” (Al Ra’d, 15), and “To Allah doth
prostrate itself all that is in the heavens and on earth” (Al Nahl, 49). Prostration
is an expression of submission and obedience, and every creature in the
heavens and on earth expresses its obedience according to its nature as
created and decreed by Allah. No behaviour is possible without Allah’s
consent. The behaviour of the heavenly bodies is in accordance with the
laws and attributes created by Allah, and this is true of every created thing
or being.
Allah the Creator holds all His creatures in subjection: “Say: Allah is
the Creator of all things. He is the One, the Supreme and the Subduer”
(Al Ra’d, 16).
Whatever is in the heavens and earth glorifies Allah, its Creator, Glory
be to Him, the Most High. This – together with prostration - is another form
of obedience and submission. The Qur’an says: “Whatever is in the heavens
and on earth, let it declare the Praises and Glory of Allah. For He is the
Exalted in Might, the Wise” (Al Hashr, 1) and “The seven heavens and the earth
and all beings therein declare His Glory” (Al Isra’, 44). However, man does not
recognise the form and manner in which Allah’s creatures glorify Him,
since every created being has its own way of glorifying: “There is not a
thing but celebrates His Praise, and yet ye understand not how they declare
His Glory” (Al Isra’ 44).
So when creatures prostrate themselves and glorify Allah they are
demonstrating their obedience and submission to Him – i.e. that is they
way they worship Him.
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How man worships his Creator
Since man is one of Allah’s creatures, the “Law of Prostration and
Glorification” must of necessity apply to him. Just like the rest of Creation,
he is required to obey Allah and submit to Him. Allah is the Creator of all
things; this is the First Existential Truth and obedience and submission are
the rational, logical consequences that follow from it. The Qur’an sums it
up as follows: “That is Allah, your Rabb (Lord, Cherisher and Sustainer)
There is no god but He, the Creator of all things. So worship Him”
(Al An’am, 102). Worship as a necessary consequence of Allah being the Creator
of all things recurs in several verses of the Holy Qur’an.
Worship means obedience, submission and subservience to the Rabb
and Master Who is Allah, the Creator. Obedience entails obeying all the
Divine commands and prohibitions, whether they are great or small.
Worship also entails following al sirat al mustaqim (the straight path) –
that is, the best, shortest and easiest way to reach the goal for which man
has been created. This is the path that will lead him to happiness, perfection
and blessings in abundance. In the Holy Qur’an, Jesus says: “It is Allah
Who is my Rabb and your Rabb, so worship Him. This is a path that is
straight” (Āl 'Imran, 51).
Noting that people were aware of the logical link between Allah the
Creator and worship of Him, but that they were prone to forget it and
needed reminding, the Qur’an also says: “This is Allah, your Rabb. Therefore
serve Him. Will ye not remember?” (Yunus, 3). The question “Will ye not
remember?” is a reminder of something that people were already aware of
and could also be a reference to these verses: “When thy Rabb drew forth
from the Children of Adam - from their loins - their descendants, and made
them testify concerning themselves, (saying) ‘Am I not your Rabb?’- They
said: ‘Yea! We do testify!’ (This), lest ye should say on the Day of Judgment:
‘Of this we were never mindful’: or lest ye should say: ‘Our fathers before us
may have taken false gods, but we are (their) descendants after them: wilt
Thou then destroy us because of the deeds of men who were futile?’” (Al A’raf
172-173) This is an attestation from Allah to the Children of Adam from the
time before they existed on this earth (in a way we do not know how). At the
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same time, it is a confirmation from them that that Allah is their Rabb,
since they were created (in some form or another) and that creation can
only come from Allah. Thus they were already aware of the fact that Allah
had created them, but Allah made it plain to them that He was also their
Rabb (in a way we do not know how). Hence the Children of Adam knew
two things: that Allah was their Creator and that at the same time Allah was
their Rabb. Therefore the attestation was a confirmation from the Children
of Adam of Allah’s attribute as Lord, Cherisher and Sustainer, which must
inevitably be associated with His Divine attribute.
Here we should like to add a comment on the above verses, which
confirm that worship of Allah is a necessary consequence of His being both
God and Rabb, and we should like to stress that Creation is the “most
necessary of Divinity’s necessary attributes”1. Logically, the status of Rabb
should come after Creation, since Allah created all things and then ensured
that all His creatures were provided with sustenance, care, protection and
all their other needs. The logic behind the status of Creation as the prime
attribute is explained in this verse: “It is Allah Who has created you. Further,
He has provided for your sustenance; then He will cause you to die; and
again He will give you life” (Al Rum, 40). So Allah, Glory be to Him, the Most
High, is both God and Rabb of all things – a message clearly conveyed in
the following verse: “Verily your Lord is Allah, Who created the heavens and
the earth” (Yunus, 3). Even if we only see Him as Creator, Allah deserves to be
worshipped; and if we only see Him as Rabb, he deserves to be worshipped.
This is confirmed in the following verse: “And worship thy Rabb until there
come to thee the (Hour that is) Certain” (Al Hijr, 99). And naturally, He also
deserves to be worshipped as both Creator and Rabb. However, the
argument that worship is a necessary requirement for all creatures,
including man, is strongest in the last of these three cases.
1

Scholars see Khaliqiyyah (the attribute of creation) as secondary to Rububiyyah (the attribute of
being a Rabb). In our view Allah first created, then He assumed the role of Rabb, so Khaliqiyyah
would actually be secondary to Uluhiyyah (the attribute of Divinity), which entails worship and
a recognition of the Oneness of Allah. Careful scrutiny of the meaning of the term “Oneness of
Allah” will reveal that Allah is the sole being to whom the word Khaliqiyyah applies. It is also true
that He is the sole being worthy of worship, but logically this must follow from His attribute of
Khaliqiyyah. It is on this point that we differ from the scholars who maintain that Khaliqiyyah is
secondary to Rububiyyah.
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From the above analysis we can conclude that man’s worship of Allah
as his Rabb, Glory be to Him, the Most High, is a right to which He is
entitled. This is further confirmed by a Hadith in which the Messenger
(PBUH) asked Mu’adh: “Do you know what right Allah can claim from
mankind?” Mu’adh replied: “Allah and His Messenger know best”. Then he
(PBUH) said: “The right Allah can claim from mankind is that they should
worship Him and not associate anything with Him”.1
So Allah has the right to require mankind to worship Him. This entails
obedience, submission and subservience to Allah, the Lord, Cherisher and
Sustainer of the Worlds. And since man’s worship is directed to Allah, the
Rabb (since Allah is the Rabb), we should point to another element in that
worship which we have not mentioned in our analysis so far. That element –
“the love of Allah” – is described by Ibn Taymiyyah as follows: “However,
the worship (man is) commanded (to perform) comprises both submission
and love. It is the ultimate in submission to Allah the Most High, as well as
the ultimate in love for Him”.2 We can infer this from the meaning of Rabb –
the Being Who provides care, sustenance and all the other benefits and
blessings to those in receipt of His bounties, so that the beneficiary of all
these good things must inevitably respond with a deep sense of love for his
Benefactor. Wise men in ancient times observed that “hearts instinctively
feel love towards those who treat them well”.
So when a person recognises that Allah is the Creator, he must
inevitably adopt an attitude of obedience, submission and subservience to
Him, and when he knows that He is his Cherisher and Sustainer, he must
inevitably respond with love for Him. And when he recognises the attributes
of both God and Rabb, he will be an obedient, submissive servant imbued
with a feeling of love towards his God and Rabb. At the same time, he will
feel no sense of coercion or compulsion.
Degrees of obedience and submission vary from one person to another
and the same is true of love. “Perfect worship” demands the ultimate in
both submission and love.
1 This Hadith is cited in the Sahih collections of al Bukhari and Muslim.
2 Ibn Taymiyyah: Al ‘Ubudiyyah, Dar al Bashir, Amman, 1992, P. 34.
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Worship is the purpose for which man has been created
It is no easy task for man to identify the purpose behind his creation if
he relies upon reason and science alone with no outside assistance,
because it requires certain conditions that a human being does not, and
never will, be able to satisfy – neither as an individual nor as a member of
the human race. These conditions are that a person should:
– truly and fully know himself as a member of the human race, as
well as every individual member of that race, and
– truly and fully know the entire cosmos with which he coexists.
These are impossible conditions for any human being to meet and the
only being qualified to inform us of the purpose for which we have been
created is the Creator Himself. If the Creator should inform us of the
purpose, then the purpose will be as He explains it, and if He does not
inform us, then it will remain within the realm of speculation.
It is a sign of our Creator’s Grace to us that He has indeed told us why
were created and, moreover, that we were not created in vain or for no
purpose and that He decreed that purpose before our creation. These
points are stated clearly in the Qur’an as follows: “Did ye then think that
We had created ye in vain, and that ye would not be brought back to Us (for
account)?” (Al Mu’minun, 115), “I have only created Jinns and men that they may
worship Me” (Al Dhariyat, 56) and “Thy Lord (Rabb) hath decreed that ye
worship none but Him” (Al Isra’, 23).
As we pointed out earlier, a human being worships Allah because this is
the inevitable consequence of his having been created by Him. The Creator
explains this on numerous occasions in His Book to remind us of this truth,
which is both rational and almost obvious – even if it is not completely and
absolutely so. When He says: “O mankind! Worship your Guardian Lord, Who
created you and those who came before you, that ye may become righteous”
(Al Baqarah, 21), this affirms my previous point that man’s worship of Allah is an
inevitable result of His being simultaneously both Creator and Rabb.
If worship means obedience and submission to Allah, Glory be to Him,
the Most High, the manner of that worship cannot be determined by the
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worshipper himself. Rather, it must be ordained by his Creator, since
obedience essentially means observing the injunctions and prohibitions
issued by the One Who Must Be Obeyed to the subject who obeys Him; the
one who obeys does not issue those commands to himself. Allah, the
Creator and Rabb of mankind has shown us humans how to worship Him
through the agency of His prophets and messengers who conveyed the
Message of the worship of Allah and the manner of performing it over the
ages. Every messenger said to his people: “O my people! Worship Allah! Ye
have no other god but Him” (Al A’raf, 59); then he showed them how to do it
and told them of His commands and prohibitions.
This has been expressed by the ‘ulama (scholars) with the words:
“Allah is only worshipped in the way He has ordained by His Law”.
Muslims worship their Creator in the way the Messenger of Islam –
Muhammad (PBUH) – showed them after being informed how to do so by
Allah. This in itself was an act of obedience by the Messenger of Allah to
Allah – i.e. in showing the people how to obey Allah as Allah wishes. He
(i.e. the Messenger) did not issue orders on his own initiative so that they
could be obeyed, since he was a created human being; however, he differed
from other human beings in receiving Divine revelations that included
information about how to worship and obey Allah. This is why the Qur’an
says: “He who obeys the Messenger obeys Allah” (Al Nisa’, 80), “Say: I am but
a man like yourselves, (but) the revelation has come to me” (Al Kahf, 110) –
that is, Muhammad (PBUH) is both a human being and a messenger - and
“Say: Glory to my Lord! Am I aught but a man – a messenger?” (Al Isra’ 93).
The Messenger was charged with the duty of conveying the message of his
Creator which would show the people how to worship and obey Him: “The
Messenger’s duty is but to proclaim (the Message)” (Al Mai’idah, 99).

The cosmic harmony of worship
We have seen how all creatures, including man, worship their Creator
and Rabb, and how this is a necessary rational and logical consequence of
the First Existential and Fundamental Truth – “Allah is the Creator of all
things”. We have also seen that Allah the Creator has ordained worship as
the purpose behind man’s creation and that He decreed it before man was
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created with His Will, which knows no bounds. So there is a harmony
between the goal of man’s existence, cosmic reality and the Law of
Existence, which we have called “the Law of Prostration and Glorification”.
(We may also call it “the Law of Obedience” or “the Law of Worship”, since
it is a law which requires obedience from the created to their Creator).
There is a harmony between the reality of human existence, the reality
that man is a created being, the reality of the goal established for man by
his Creator and the reality of existence in general.
The significance of this harmony becomes apparent if we posit that
man’s creation has no purpose. (This is a view that some people mistakenly
maintain). If it were the case, man’s existence would be incompatible with
the Law of Universal Obedience, man’s day-to-day existence would be in
turmoil and the concept of goodness and morality would be meaningless,
since there would be no way of distinguishing between good and evil and
life would have no purpose or value.1 These would be the consequences of
the disharmony between the reality of existence and the purpose which the
gainsayers maintain does not exist.
The same situation will arise if a person believes that he exists for a
purpose other than worship – if, for example, he sees his aim in life as being
the accumulation of wealth, the enjoyment of sensual pleasures or any other
purpose apart from the one laid down by the Creator, which is worship.
It is a similar situation, but even more so, when a person worships
something apart from Allah, or worships Allah along with a partner or
partners. This is known as shirk (worshipping false gods) in Qur’anic and
Shariah terminology. Anyone who indulges in this has gone astray from the
path set out for him by his Creator and is acting at variance with the reality
of existence – his existence as an individual as well as existence in global
or cosmic terms – since it makes no sense for one of Allah’s creatures to
obey, with conviction and of his own free will, any being other than his
1

The questions the poet Abu’l ‘Ala’ al Ma’arri raises about the reason for man’s creation would
appear to confirm what we have said here, since they show how his view that his creation has no
purpose led him to go beyond the acceptable bounds of how a created being should interact with
the Creator.
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Creator. Except, that is, if his obedience to that being is in fact obedience
to Allah - as is the case with our obedience to the Messenger (PBUH),
since, as we have already pointed out, obeying the Messenger is an act of
obedience to Allah.
The Qur’an makes this clear in numerous verses in which it contrasts
shirk with worship. For example: “The worshippers of the false gods say: If
Allah had so willed, we should not have worshipped aught but Him”
(Al Nahl, 35), “Say: I am commanded to worship Allah and not to join partners
with Him” (Al Ra’d, 36) and “Worship Allah and do not join any partners with
Him” (Al Nisa’ 36).
If worship means obeying Allah alone and being true to His commands
and prohibitions, then disobeying Allah by choosing a purpose other than
worship, or falling into shirk, is the converse of worship. That is to say, it is
the opposite of the purpose for which man was created. Hence all acts of
disobedience – whether great or small – are incompatible with “existential
harmony” and will inevitably lead to turmoil in a person’s day-to-day life.
This is because:
– Firstly – they distract him from his true goal, and when a person’s
behaviour is at odds with the goal he should seek to attain he will
be a deviant who has strayed far from the straight path. This is
explained in several verses, including: “And who is more astray
than one who follows his own lusts, devoid of guidance from
Allah?” (Al Qasas, 50) and “Say: I will not follow your vain desires: if I
did, I would stray from the path, and be not of the company of
those who receive guidance” (Al An’am, 56), and
– Secondly, acts of disobedience create disharmony in the “system of
existence” in general, because they are at variance with the
purpose for which man was created. Consider the following verses:
“Mischief has appeared on land and sea because of (the meed)
that the hands of men have earned” (Al Rum, 41) and “If the truth had
been in accord with their desires, truly the heavens and the earth,
and all beings therein, would have been in confusion and
corruption” (Al Mu’minun, 71).
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Shirk is an aspect of “following one’s desires”. However, Allah has
classed it as “the highest wrongdoing” and a “most heinous sin” because it
ascribes Divine attributes and the right of worship to other than Him – the
Only One Who is entitled to that right. This is all incompatible with
“existential harmony” since one element of that harmony – human
behaviour – is out of tune with the realities and Law of the cosmos. We find
this point in several verses, including: “O my son! Join not in worship
(others) with Allah: for false worship is indeed the highest wrongdoing”
(Luqman, 13), “To set up partners with Allah is to devise a sin most heinous
indeed” (Al Nisa’, 48) and – most graphically – “if anyone assigns partners to
Allah, he is as if he had fallen from heaven and been snatched up by birds,
or the wind had swooped (like an eagle on its prey) and thrown him into a
far-distant place” (Al Hajj, 31).
So worship of Allah alone is the factor that ensures harmony between
man and the cosmos (which we have called “existential harmony”).

Worship encompasses every aspect of human behaviour
Since worship is the goal for which man was created, every aspect of
man’s behaviour must be directed towards attaining it. That is to say,
everything he does must be an act of worship, whether it be overt or covert
and unseen by others1. This is the logical consequence of the meaning of
worship, since if one aspect of human behaviour is conducive to that goal,
while another aspect is not, the goal will not be achieved in full; indeed, it
may not be achieved at all.
If following one’s vain desires against the Commands and Will of
Allah – that is to say disobedience – upsets the entire cosmic system (i.e.
the existence of man and the universe), then the only way to set it right (at
both the human and cosmic level) is for man to ensure that everything he
does is a form of Divine worship and devoid of even the slightest element of
wrongdoing. So worship must include every element of man’s behaviour
during his life on earth.
1 This class of behaviour is known as “inner deeds” or “deeds of the heart” and includes: intentions,
integrity, patience, satisfaction, envy, pride, etc.

163

THE PHILOSOPHY OF WORSHIP IN ISLAM

This means that worship does not consist merely of the acts of worship
described by scholars of fiqh (doctrine) as “’ibadat”, such as the regular
prayer, zakat, fasting, the Hajj pilgrimage, etc. While these are of course part
of it, it also covers the way we walk, eat and drink, the way we respond to our
immediate surroundings, whether they be the earth, animals, vegetables or
minerals, the way we enter and leave our houses, our sleep and waking, our
intentions, feelings, emotions etc. All these aspects of our lives should be
forms of Divine worship and obedience to Allah, Glory be to Him.
The Qur’an expresses this as follows: “Say: Truly my prayer and my
service of sacrifice, my life and my death, are (all) for Allah, the Lord and
Cherisher of the Worlds”.
This - the fullest and most comprehensive meaning possible of the
notion of worship – has become firmly fixed in the minds and consciences
of Muslims everywhere. That is why they ask “Is it halal (permitted) or
haram (prohibited)?” – i.e. is it or is it not an act of obedience to Allah and
worship of Him - about every action or aspect of human behaviour.

Worship and man’s role as vicegerent on earth
For man to attain the goal for which he was created he needs to live in
a certain way. The Qur’an has described this as “al Khilafah fi’l Ardh”
(“Vicegerency upon Earth”), as in this verse: “Behold, thy Lord said to the
angels: I will put a vicegerent on earth” (Al Baqarah, 30).
The word “put” (“ja’l”) when ascribed to Allah in this context in the
Qur’an implies a definition of the function of the thing being “put”. For
example, Allah created the heavens and the earth; then he arranged them
in an orderly fashion and designated a function for each of their component
parts. The idea of this should become clearer to us if we ponder on the
following verses: “Praise be to Allah, Who created the heavens and the
earth, and “put” the darkness and the light” (Al An’am, 1), “He it is that
cleaveth the daybreak (from the dark): He “puts” the night for rest and
tranquillity, and the sun and moon for the reckoning (of time). Such is the
judgement and ordering (of Him), the Exalted in Power, the Omniscient. It
is He Who “put” the stars (as beacons) that ye may guide yourselves, with
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their help, through the dark spaces of land and sea. We detail Our Signs for
people who know” (Al An’am, 96-97) and “We have “put” on the earth mountains
standing firm, lest it should shake with them, and We have “put” therein
broad highways (between mountains) for them to pass through, that they
may receive guidance” (Al Anbiya’, 31). There are also numerous other verses
on the same theme.
We can understand that when the Qur’an says: “I will put a vicegerent
on earth” (Al Baqarah, 30), it means that Allah had decided to create man, that
He had defined the purpose of man’s creation, which is to worship Him,
and that He had also designated the function He expected man to perform.
His creation and the designation of his purpose and function are logically
linked here, though not in a temporally consecutive fashion, since Allah’s
knowledge is outside the realm of time and “before” and “after”. The
definition of man’s function – that is, to be a vicegerent – leads to the
fulfilment of the purpose for which man was created, which is worship.
This means that “Vicegerency upon Earth” and worship of Allah are
inseparably interdependent, since the vicegerent is expected to function
within the compass of life on this earth in accordance with the conditions
laid down by the One Who “put” (ja’l) him there, Glory be to Him, the Most
High, and His commands and directives. And since worship means obeying
Allah, submitting to Him and complying with His orders, then in practical
terms the two concepts amount to the same thing – that is, obeying Allah
and carrying out His orders. So in fulfilling his role as vicegerent upon
earth, man is in fact attaining the goal of worship for which he has been
created.
Since it is Allah – and Allah alone – Who determines the purpose for
which He created man, then it is also for Allah – and Allah alone – to
designate the function man is expected to perform, since the two (i.e.
worship and vicegerency) are interlinked. This is why we only find the
concept of “Vicegerency upon Earth” in the Divinely revealed religions. It
does not exist in this Qur’anic sense in the human philosophical systems.
There are several views on the precise meaning of man’s role as
vicegerent on earth. According to one opinion, man is vicegerent on behalf
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of Allah, while others maintain this is not the case, since Allah, Glory be to
Him, the Most High, has no need for a vicegerent to act on His behalf.
However, what we can confirm here is what the “Vicegerency verse” itself
confirms, which also tells us what we believe we – as humans – need to
know. What the verse tells us is that it was Allah who appointed a vicegerent
and defined how he should live; moreover, that appointment comes with
terms and conditions set by the Appointer for the Appointee to follow which
amount to commands and prohibitions that man is required to obey and
implement. Here again the notions of “Vicegerency upon Earth” and
worship merge into one.

Worship and life
In this context we are of course referring to human life in its two
phases – life on earth and life in the Hereafter. Between the two is a stage
which has been called “al hayat al barzakhiyyah” (“interim” or “divider”/
“partition” life).
Since the life of the Hereafter and the “interim” life are unknown to us
here on earth, knowledge of them is based on faith and a belief in the True
Divine Revelation. Moreover, as man’s destiny in the “interim” life and the
Hereafter is determined by his deeds and the way he has conducted himself
during his life on earth, we shall focus here on the life of this world.
As life cannot be separated from man, and as man has been created
by Allah, his life is also a creation of Allah, Glory be to Him, the Most High.
This is confirmed in the Qur’an in the following verses: “Blessed be He in
Whose hands is Dominion; and He hath power over all things – He who
created Death and Life” (Al Mulk, 1-2). Death is the opposite of life, but it does
not mean the extinction of man; rather, it marks his transition to a new
state, which – as the verses confirm – has been created by Allah, Glory be
to Him the Most High.
The purpose of life and why Allah created it is another question
altogether and it is Allah, Glory be to Him, the Most High, Who knows the
answer to it. Since it is important that man should know what that purpose
is, Allah has not left man to grope blindly in search of it by himself. Instead,
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He explains it in the second verse of Surat al Mulk: “…that He may try
which of you is best in deeds…” (Al Mulk, 2).
So life is a test. That is the purpose of it. The results of that test will be
decided by Allah the Most High on the basis of a person’s deeds during his
life on earth. Deeds are the most distinctive and recognisable aspect of his
life; that is, his life consists of what he does and his deeds represent how
he interacts with every component part of existence. By “existence” here
we mean everything that exists. In the first place this comprises – as per
the First Existential Truth – the Creator and His creatures. The Creator is
One and has no partner, whereas it is beyond the power of the human mind
to count the number of His creatures; however, they can be sorted into
major categories which we class as the “self” (“selfhood”/ “singularity”)
and the “other” (comprising a series of ever-widening circles including next
of kin, family, relatives, neighbours, the local community, etc.), the natural
world, ideas, time, the unknown, instruments and means.
Man “has dealings” with all these component parts of existence in his
life on earth. He has dealings with the Creator and His creatures, including
himself and other beings, the wider universe and instruments and means
(both natural and man-made), as well as with time and the unknown. Man
cannot separate himself from the rest of existence, whether voluntarily or
involuntarily, positively or negatively.
At this point we can conclude that if life consists essentially of man’s
interaction on earth with every aspect of existence, if it is a process in
which he undergoes a test and a trial, if it is the Creator Who decides on
the outcome of his test and trial, and if the yardstick for success is the
degree of his obedience through his deeds to Allah the Most High and His
Messenger (since obeying the Messenger is obedience to Allah), then this
is all a confirmation of the verse in the Qur’an which says: “He that obeys
Allah and His Messenger has already attained the highest Triumph”
(Al Ahzab, 71). If we then add the point we have already made – that obedience
to Allah, Glory be to Him, the Most High, is worship – the final conclusion
we must reach is that the kind of life that leads to the “highest Achievement”
is worship; that is, it is the kind of life in which man’s interaction with every
aspect of existence consists of obedience to Allah – i.e. worship.
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Thus the concepts of life - of the kind that leads to “the highest
Achievement” - and worship converge. However, in the kind of life in which
people see the goal and cause as being other than what has been laid down
by Allah, Glory be to Him, the Most High, people will interact with existence
in a way that has nothing to do with worship of the Creator or obedience to
Him and they will not be destined for “Triumph” in the next world.
Although we have said that we intend to limit our discussion to life in
this world without touching on life in the next or the “interim” life, we
should like to make one point. When the Qur’an says: “I have only created
jinns and men that they may worship Me” (Al Dhariyat, 56), it means that a
person’s existence continues into the next life; he exists in the “interim”
life, then he is resurrected in the life of the Hereafter. The goal of his
creation is an ongoing one throughout his existence in every phase. Hence
we can say that man in the next life will worship Allah, in the sense that by
his nature he will obey Allah and submit to Him whether he is in Paradise
or in the Fire. The difference is that obedience in this world is an obligation
and a test; man is able to choose between obedience and disobedience
and he will be rewarded or penalised for his deeds during this life. The
concept of thraldom also applies to man during the “interim” life, since – in
view of his situation - he is inevitably in a state of subjection to Allah, Glory
be to Him, the Most High. However – as we all know - he is not under any
obligation and he has no choice.

Worship and man’s khair (good/well-being/blessing)
The khair (good/well-being/blessing) we are referring to here is man’s
khair, which will bring him true happiness throughout his entire existence in this world, the “interim” life and the Hereafter. The question here is: Who
decides what is good for man? Man, the Creator or another, non-human,
created being? If we want to find the answer to that question, it will help if
we can identify the conditions that are conducive to man’s well-being. One
of those conditions is that he (that is, the being that decides what is good
for man) should know man inside out from every aspect, as well as the
entire reality of the existence with which man interacts (because khair
necessarily exists in a social and “cosmic” context). Another condition is
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that this being should be perfect in every possible respect and free from
whims, caprices, personal interests and objectives and any shortcomings
of any kind. These are not attributes that can be enjoyed by a human or
any other created being. The only being to whom they can apply is Allah,
Glory be to Him, the Most High, the Creator of man and the Creator of all
things. These conditions are confirmed by Allah in the following verses:
“For verily it is they Lord who is the Master-Creator, Knowing all things”
(Al Hijr, 86) and “Should He not know – He that created? And He is the One
That understands the finest Mysteries (and) is well-acquainted with
them”(Al Mulk, 14). And describing His perfection and freedom from all needs,
the Qur’an says: “O ye men! It is ye that have need of Allah: but Allah is the
One Free of all wants, Worthy of all praise” (Fatir, 15).
This evidence must necessarily lead us to conclude that the only being
able to decide on what is really conducive to man’s khair is Allah and that
what we need to know is what Allah has decided is good for man. In fact,
we already know because the Divine Messages conveyed by the messengers
(peace be upon them) have informed mankind what Allah wants from them
and what they must do to acquire khair.
If worship consists of doing what Allah wishes man to do - obediently
and without coercion - and if man’s well-being is achieved (as we have
pointed out) through doing what Allah wants – obediently and without
coercion – the outcome of this simple equation with its immense meaning
and significance will be: “Worship is khair”. It would be equally true to say:
“Khair is worship”.
Man’s deeds fall into one of two categories – good or evil. This is
confirmed by the Qur’an as follows: “Then shall anyone who has done an
atom’s worth of good, see it! And anyone who has done an atom’s worth of
evil shall see it” (Al Zalzalah, 7-8). Evil is the converse of good, so if obedience
and submission to Allah and carrying out His commands is worship, the
converse is disobeying Allah and failing to carry out His commands. So if
worship is khair, or good, then disobeying Allah is evil.
One can also reach this conclusion (worship = khair) by another
route. Philosophers and great thinkers maintain that the “khair” of a
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thing is achieved by attaining the perfection which is appropriate to it,
and that a thing attains the perfection which is appropriate to it by
achieving the objective for which it was brought into existence. When a
thing attains its state of perfection it will have attained its khair. Therefore
if worship is the objective for which man was created, the way to achieve
this – as we have pointed out – is by attaining the appropriate state of
perfection, and the appropriate state of perfection is his khair.
Accordingly, man achieves khair through worship, and khair is worship
and worship is khair.
Our conclusion gives us the opportunity to correct an idea (in the
Islamic context) that worship and morality are two quite different things, or
that worship is “a kind of” morality and morality is “a kind of” worship”1,
since worship and morality are in fact essentially and substantially the
same. There is also evidence for our view in Allah’s Revelation – both in the
Qur’an and the Sunnah.
Speaking of his Mission and Message – which was Allah’s last Message
to mankind - the Messenger (PBUH) said: “I have been sent to perfect high
moral qualities”. This confirms that everything in his Message is “high
moral qualities”. Moreover, when the Qur’an praises the Prophet
Muhammad (PBUH), it singles him out for his moral qualities: “And thou
(standest) on an exalted standard of character” ( Al Qalam, 4). “Exalted
standards of character” owe their origin to Divine Inspiration and the
Message of Islam, and to worship, which shows how to obey the Creator,
follow His commands and live in a proper way.
When we understand that the focus of morality is on distinguishing
khair (good) from sharr (evil) and that worship focuses on defining
obedience and disobedience, we are convinced beyond all doubt that khair
is obedience and sharr is disobedience. There is no third position. Every
action – even an atom’s worth – is either khair or sharr; at the same time, it
is either obedience or disobedience.
1
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See Yusuf al Qaradhawi: Al ‘Ibadah fi’l Islam, 6th impression, Mu’assasat al Risalah, Beirut, 1979,
Pp. 121-126. In this book the author links worship and morality, though he does not class them as
substantially identical, as we do here.
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Some people might say that what falls into the mubah (permitted)
category is neither khair nor sharr and cannot be classed as either
obedience or disobedience. They may claim this on the grounds that
mubah is defined as “an act whose commission or omission is not
required”. Our reply to such people is: “What is mubah has been
permitted by Allah, so a person who commits or omits a mubah action
is obeying Allah, so his action is an act of obedience to Him and
obedience is khair”.
As a further comment on the relationship between morality, religion
and worship, we may add that actions falling within the scope of one of
the five Shariah categories - fardh (obligatory) and wajib (obligatory to a
lesser degree than fardh), mandub (recommended), mubah (permitted),
makruh (disliked) and haram (prohibited) – can be classed as either khair
or sharr. What is ruled to be khair includes fardh and wajib, as well as
mandub and mubah (which are also in the “obedience” category), while
sharr comprises makruh and haram, which are in the “disobedience” or
“wrongdoing” category.
We can therefore confirm that in an Islamic context there is no
difference between religion and morality; what is good from a religious
point of view – that is, worship, obedience and behaving in a way that is
pleasing to Allah - is also good from a moral point of view and vice versa.

The fruits of worship
Worship produces positive results at every phase of a person’s life – his
life on earth, in the “interim” and in the Hereafter. Drawing from the Qur’an,
the Sunnah and the Traditions, theologians and others have written
extensively on the subject and have concluded that a person who performs
the act of worship lives a good life in this world free from distress, while in
the Hereafter he will enter Paradise and enjoy the bounties and blessings
Allah will provide for him there, and in the “interim” his grave will be “a
garden from the Gardens of Paradise”.
We will come to the same conclusions if we try to understand the
benefits from a rational point of view. They may be summarised as follows:
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Worship puts a person in harmony with every aspect of existence
including the Creator and His creatures. This harmony brings him peace of
mind and a sense of affinity and rapport with the whole of the cosmos and
the laws that govern it, and has come about because of his obedience and
submission to the Creator of the universe. Consequently he feels confident
and tranquil and at ease materially, psychologically and spiritually, because
in this world he is travelling along the straight path towards his goal, in full
knowledge of the purpose for which he was created.
On the other hand, a person who does not know why he exists or the
way to reach the goal of his existence will stray from the path and lead a
miserable life. His heart will be lacking in confidence and his psyche will
not be able to give him reassurance because he will not be a worshipper of
Allah, his Creator. We have already shown how the Qur’an describes a
person in this state: “if anyone assigns partners to Allah, he is as if he had
fallen from heaven and been snatched up by birds, or the wind had swooped
(like an eagle on its prey) and thrown him into a far-distant place” (Al Hajj, 31).
Noting that worship of Allah, Glory be to Him, the Most High, brings,
joy, serenity and a sense of security to the heart, Ibn Taymiyyah says: “The
heart needs Allah from two angles: so that it can worship, worship being
the reason for man’s existence1, and so that it can seek assistance from
Him and place its trust in Him, which is the ‘active factor’. The heart cannot
be sound, it cannot thrive and it cannot enjoy pleasure and happiness….
and it cannot feel secure, except through worship and love of its Rabb”2.
When a person worships Allah, his Rabb, Glory be to Him, the Most
High, he is imbued with existential perfection and sublimity and reaches
the highest degree of perfection attainable for a human being, because he
has achieved the objective for which he was created. Moreover, the higher
he rises in terms of worship of Allah, the higher will be his degree of human
perfection.

1 The proofreader of this book misread al gha’iyyah as al gha’ibah. The correct version is the one we
have here.
2 Ibn Taymiyyah: Al ‘Ubudiyyah, P. 63.
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When a person worships Allah, and Allah alone, he attains a state of
perfect freedom in this world and is liberated from bondage to any other
being or thing, whether human, demon or idol, dirham, dinar or lust. When
he submits himself to Allah alone, his heart, conscience and soul will be
free even if his body may suffer imprisonment, torture or any other form of
humiliating and degrading treatment. Over the ages believers who have
worshipped Allah alone have proved that they are the ones who are truly
free, even when they are subjected to oppression and injustice.
Being in thrall to Allah alone means that the slave toils, strives, submits
and obeys. However, the benefits of all these efforts are not reaped by the
Master, Glory be to Him, the Most High, but by the slave himself, because
Allah is Perfect, Complete and Free from All Wants. He is the Lord of All
Power and Worthy of All Praise, and it is mankind who are poor and needy.
This is completely different from other kinds of slavery – being in thrall to
other than Allah – in which the slave labours and toils and the fruits of his
labour go to his master, while he himself receives virtually nothing.
Since - as we have explained - worship is khair, a worshipper will be a
righteous human being infused with khair. Through a person’s practice of
worship he becomes a righteous individual; then when the individuals who
make up society – or the vast majority of them – are righteous, the society
itself will be righteous, since righteousness does not only have an impact
upon the person to whom the term applies, because virtues have a social
dimension and their influence permeates society as a whole.
When a person worships Allah, Glory be to Him, the Most High, Allah
is pleased with him and loves him; indeed, His love for a human being who
obeys Him and humbles himself before Him in total submission is the
ultimate in love. He has told mankind what benefits will accrue to them if
they worship Him in the manner that pleases Him in a well-known Hadith
Qudsi (Hadith conveyed in the actual words of Allah): “‘I will declare war
against him who shows hostility to a pious worshipper of Mine. And the
most beloved thing with which My slave comes nearer to Me is that which I
have made obligatory upon him; and My slave continues coming closer to
Me through supererogatory deeds (nawafil) until I love him. And when I love
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him, I become his eye with which he sees, his sense of hearing with which
he hears, his tongue with which he speaks, and his hand with which he
strikes……etc”.
These are some of the fruits of Allah’s love for a person who worships.
Just imagine how it would be for him if Allah were his eye, his hearing, his
hand and his senses!
The above Hadith points out that the more a person worships Allah,
the nearer he will be to Him. This high status can only be attained by those
who worship their Creator in a way that encompasses every area of their
lives and actions.

Conclusion
In this paper we have done our best to outline a philosophy of worship
in which the rational approach is uppermost. We have shown that the
Revealed Texts are consistent with reason and logic and indeed that they
speak to the intellect. It is in fact impossible to establish a “philosophy of
worship in Islam” without recourse to Divine Revelation (the Qur’an and
Sunnah), since the philosophy is contained within it and all we are required
to do is to figure it out.
In our opinion “worship” is one of the most fundamental concepts in
Islam, since it represents the purpose for which man was created and is
substantially identical to the concept of khair, which is the defining factor
in human life and the purpose of human existence. Worship encompasses
the whole of the Faith, as well as every aspect of human behaviour without
exception.
An understanding of the true nature of worship and its relationship to
man, life and existence will raise our level of awareness of the reality of our
existence and our mission in life, and this in turn will ensure our well-being
as members of the human race..
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UPHOLDING MASALIH
(BENEFITS/PUBLIC
INTERESTS)
IN THE ISLAMIC SCHOOLS
OF FIQH (DOCTRINE/
JURISPRUDENCE)
Nureddine al Khadimi

The topics covered in this paper are:
– Masalih (benefits/public interests); how they are
treated in the Shariah texts and defined by the
‘ulama (scholars), and
– The schools of Islamic fiqh (doctrine/
jurisprudence).
A number of other topics closely related to these
also have a bearing on masalih today and in this
connection we intend to discuss masalih in the
contemporary schools of fiqh and examine the dialectic
between the two. In doing so, our aim will be to cast
some light on the roles of the different schools in modern
times, their influence on the Shariah and their activities
in the national and supranational contexts. In doing so
we shall consider the subject from various different
angles, including religious observance, productivity,
culture, furudh al ‘ain (obligations binding upon the
individual) and furudh al kifayah (obligations binding
Academic from Tunisia.
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upon the community as a whole). At the same time, we shall endeavour to
explain the vital importance of protecting and upholding masalih from the
fiqh point of view since they are an essential part of the Shariah and the
Sunnah of Allah, the Most High. Moreover, they are also fundamental to the
precepts of the din (Faith), as well as an essential condition of ijtihad
(interpretative judgement), since ijtihad rulings are derived through a
process of deduction based on religious, rational and humanitarian criteria.
We pray that Allah – Glory be to Him, the Almighty – will send someone
to revive our fortunes and our Islamic fiqh for the benefit of our Ummah
(Nation) and the world. He is the One Who Hears and answers our prayers.
May praise be to Allah, the Lord and Cherisher of the Worlds.

Topic 1: Masalih and their significance
Enormous importance is attached to masalih in the Shariah texts and
the writings of the ahl al ‘ilm (“people of knowledge” – i.e. leading Islamic
scholars).
Masalih in the Shariah texts
Masalih are frequently referred to in the Shariah texts, either explicitly
or by implication, as in the following verses in the Holy Qur’an: “But Allah
knows the man who means corruption (mufsid) from the man who means
good (muslih)” (Al Baqarah, 220), and “But Allah loveth not corruption”
1
(Al Baqarah, 205) . Great importance has been attached to them in Shariah and
Islamic discourse over the ages, during which time they have been defined,
categorized, inferred, derived and deduced to provide the principles for
legal rulings.
There are texts which can be clearly understood to explicitly promote
masalih, such as the Qur’anic verses we have just quoted. The first of these
draws a clear distinction between the man who spreads corruption and the
1
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Other examples include: “….I only desire (your) betterment to the best of my power…” (Hud, 88)
since betterment is the opposite of corruption, this means leading people to a state of “betterment”
which will result in their maslaha, whether it involves leading them out of a state of corruption to a
state of maslaha, or from a lesser state of maslaha to a greater state of maslaha), and “…for Allah
loves not those who spread corruption” (Al Qasas, 77).
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man who promotes good, while the second is a clear denunciation of
corruption and – by implicit contrast – indicates a love of masalih.
There are numerous less explicit Shariah texts which either hint at the
importance of masalih, contain rulings which promote them or affirm
certain categories of them by inference1.
The importance attached to masalih is further demonstrated in the
Sunnah in its interpretation of those texts in the Qur’an which deal with the
subject2.
Masalih in the writings of Islamic scholars
Islamic scholars have approached masalih in numerous different ways,
reflecting the fact that there are a wide range of views on the subject.
Broadly speaking, they can be put into five categories:
Category 1: Explicit opinions of leading Islamic authorities. There are
several examples of these. It is reported that Imam Malik paid little
attention to the conceptual aspect in the section on acts of worship, “unlike
the section on customs/habits, which focused on the concept that was
rationally appropriate. Here he elaborated on the definitions of the
meanings of masalih, while recognising the need to ensure that they were
compatible with what was intended by the Legislator [i.e. Allah]”.3. It is
also reported that Imam Ibrahim al Nakh’iy believed that “reason-based”
Shariah rulings include masalih relating to the well-being of the Ummah. In
his view they are based on firm foundations and solid criteria taken from
the Book and the Sunnah and have been enacted in law to enable people
to regulate their lives. He maintained that human reason is capable of
recognising them for what they are and understanding their benefits;
however, this is because their source is the Shariah and not because the
human mind has deduced them through a process of independent
reasoning. Allah’s rulings have goals; that is to say, wisdom and masalih
1 Such as the masalih of safeguarding the Faith, the mind and the soul.
2 Such as the Sunnah texts dealing with sair (conduct) rifq (gentleness) and takhfif (mitigation), which
are also confirmed by Qur’anic text.
3 Al Shatibi: Al I’tisam, Dar al Kutub al ‘Ilmiyyah, Beirut, 1st impression, 1408 AH (1988), 2/366.
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that are in our interests as human beings1. Al Baidhawi says: “Shariah laws
are designed to uphold masalih”2, while al Sarkhasi says: “The Shariah
allows us to engage in mubahat (permitted activities) with the aim of
deriving benefit”3.
Category 2: Usul (“roots”) of the schools of fiqh and the way they
understand Shariah rulings and interpret texts, as well as their approach to
ijtihad, ifta’ (giving formal legal opinions) and judicial issues. These usul
include the source of masalih from a Shariah point of view. Al Shafi’i
maintained that it was permissible to adopt masalih based on the Shariah
“as a whole” (i.e. in principle), even if they are not based on specific
elements of it4.
Al Ghazali observed that “applicability to the situation is in the same
class as necessities or needs….. Our view is that adopting masalih is
acceptable if it is compatible with Shariah practice, but that it is
unacceptable if it is incompatible with Shariah rules”5. He noted that
“every concept for which it is appropriate to give a ruling – and which has
existed in an unbroken, continuous form in the Shariah rulings …….on the
basis of the Qur’an, the Sunnah or ijma’ (consensus) – is acceptable, even
if it cannot be attributed to a specific source”6.
It has been said that specific waqayi’ (situations) are infinite, while
specific usul are finite and that the finite is incompatible with the infinite.
“Therefore another approach is needed in order to establish rulings in the
specific category; that is, the adoption of masalih based on Shariah
situations and maqasid (intentions) in a general sense of principle, even if
they are not based on a specific asl (singular of usul)”7. Ibn Burhan is
quoted as saying: “‘If masalih are compatible with one of the Shariah’s
1 Al Hajawi: Al Fikr al Sami, 1/318.
2 Al Baidhawi: Sharh al Minhaj; commentary on al Isfahani’s ‘Ilm al Usul, 2/795.
3 Al Sarkhasi: Usul, 2/140.
4 Al Zanjani: Takhrij al Furu’ ‘ala’l Usul, P. 278.
5 Al Ghazali: Shifa’ al Ghalil, Maktabat al Irshad, Baghdad, 1390 AH (1971), P. 209.
6 Al Ghazali: Al Mankhul, P. 364.
7 Al Zanjani: Takhrij al Furu’ ‘ala’l Usul, P. 279.
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general usul, or a specific asl, it is permissible to derive rulings. If not, then
not.’ Attributing this in al Wajiz to al Shafi’i, Ibn Burhan says it is an optional
right and compares it to his pronouncement on taking back a divorced
woman, with the comment that it is not permissible to copulate with her,
because the ‘iddah (prescribed period or waiting) was enacted into law to
ensure that the uterus was left idle, while copulation would cause it to be
active. So if we ruled (copulation) as permissible during the iddah, it would
mean a meeting of two opposites……and two opposites cannot meet”1.
Category 3: The different furu’ (“branches”) of the schools of fiqh.
Despite the priority they generally give to upholding the public interest,
there are notable differences regarding those aspects of masalih on which
the furu’ decisions are based. An example of furu’ is the ‘iddah, which we
mentioned above. Al Ghazali states al Shafi’i as saying that the ‘iddah is so
that the uterus can be left idle, while copulation renders it active, which is
in conflict with the intention of the ‘iddah. This view does not need to be
supported by evidence from a specific asl, because the usul of the Shariah
in general support it2.
Category 4: The fact that there still are schools of fiqh today. Their
continued existence in the Islamic world and their active contributions to
judicial affairs, ifta’ and life in general are clear evidence that they are
qualified to represent Shariah masalih. If they rejected people’s masalih
and acted against their needs, they would not continue to exist. These
schools are recognised as qualified to uphold the public interest, despite
the differences between them. It is said that the Hanafi school is generally
the broadest and most tolerant, as well as the easiest one for the skilled
mujtahid (practitioner of ijtihad) to extrapolate from because its reasoning
is based on philosophical principles, particularly with regard to mu’amalat
(dealings and transactions between people) designed to promote the
masalih of mankind. Hanafis are short on revealed sources and Traditions,
since it is their practice to use qiyas (analogy) and apply it extensively in
cases apart from those involving hudud (a class of definitive Shariah
1 Al Zarkashi: Al Bahr al Muhit, Ministry of Awqaf, Kuwait, 2nd Impression, 1413 AH (1992), 2/77.
2 Al Ghazali: Al Mankhul, P. 361.
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punishment), kaffarah (expiation) and similar situations in which there are
clear Shariah rulings1, as is characteristic of other sects which aim to
promote masalih, such as the Dhahiri school, which bases its masalihrelated rulings on textual evidence, commonly agreed positions or usul
such as ijma’ (consensus) and istishab (presumption of continuity)2.
Category 5: The influence of the schools of fiqh on the social
environment, administration and international politics. These schools play
a significant role in legislation, politics, education and culture. Here we
shall examine the central role they have played in promoting development
and prosperity.
We could also add a sixth category – the schools of fiqh in the
modern age. The schools of fiqh have succeeded in keeping abreast of
the demands of the modern age, both in the performance of their
institutions and in terms of their ijtihad and ifta’ contributions in a
number of eastern and western countries to present-day issues such as
citizenship, coexistence and interfaith dialogue. In doing so they have
demonstrated their continued commitment to upholding masalih in the
world of today.
To sum up, masalih is a subject that is high on the agenda of the ahl
al ‘ilm. It is always at the forefront of their minds when they deliver Shariah
opinions, engage in ijtihad or issue judicial rulings, and it is a major topic
in discussions and debates and in their relations with the political authority,
civil society and the outside world, as well as in areas such as private
worship and the performance of furudh al ‘ain.

Topic 2: The schools of Islamic fiqh (doctrine/jurisprudence)
The term “schools of Islamic fiqh (doctrine/jurisprudence)”
encompasses the furu’ (“branches”) and usul (“roots”), as well as the rules
and concepts adopted by the founders and followers of the different
schools, and their different approaches to exegesis, interpretation and

1 Al Hajawi: Al Fikr al Sami, 1/356.
2 See my doctoral thesis; Part 3, entitled Al Dalil ‘inda’l Dhahiriyyah.
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ijtihad (interpretative judgement). The schools vary considerably in the size
of their following, their characteristics, their histories and the contributions
they have made to culture and civilization.
Over the course of our history there have been numerous schools of
Islamic fiqh. Some have produced extensive works of scholarship, others
have been less productive; some have been short-lived; some have been
highly influential, others have been less so. They include the Four Schools
of Fiqh [Hanafi, Hanbali, Shafi’i and Maliki], the Dhahiris, Ibadhis, Zaidis
and Ja’faris, as well as some minor sects whose fiqh has not been accorded
the status of a school with large numbers of pupils, followers and volumes
of scholarly works. These include the fiqh of Imam al Awza’iy, al Layth bin
Sa’d and Sufyan bin ‘Uyainah.
The fiqh of these schools was derived from Islamic texts, ijma’
(consensus) and ijtihad, though their terminology varied, as did their
sources and the volume of their material. Consequently, the ahl al ‘ilm
broke the sources down into separate categories which enabled the salient
features of each school to be identified, as well as its general approach to
extrapolating from the usul and the evidence and the way in which it applied
ijtihad to legal and other issues.
It is generally recognised that these schools base their fiqh on the
Qur’an, the Sunnah and ijma’, that they apply qiyas (analogy), istihsan
(equity) and istishab (presumption of continuity), that they take account of
custom and the actual situation on the ground, and that they adopt various
combinations of juz’iyyat (“partialities” or means of reaching the goals of
the Shariah) through a process of inductive reasoning in order to arrive at a
definitive position on the kulliyyat (“totalities” or goals of the Shariah). They
also take account of “priorities and congenialities”, make comparisons,
uphold the maqasid (goals) of the Shariah, the masalih (interests/benefits)
of mankind and the Will of Allah, Glory be to Him.
The disparity between the sources used by the different schools is
reflected in their rulings. One school might lean strongly towards textual
evidence, the Traditions, the Sayings of the Prophet and istishab, so that it
would be classed as a “textual”, “salafi” (based on the rulings of the
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“worthy forebears”) or “revelatory” school, while another might be more
inclined towards theory, deductive reasoning and qiyas, in which case it
would be described as being in the ra’iy (opinion), speculative, reformist
ijtihad and maqasid category.
In reality, these classifications are only valid insofar as they describe
“prevailing tendencies” and they should not be understood to mean that a
particular school is excessively biased in one direction or other. For
example, while they may be more inclined to rely on texts and revealed
scriptures, the “people of revelation” do not exclude the validity of deductive
reasoning and maqasid. At the same time, the “people of speculation and
opinion” also rely on texts, areas of consensus and narrated reports, even if
their school is more inclined towards qiyas, masalih and maqasid.
This is true of the historical schools of fiqh such as the Madinah School
(the “School of Hadith”, or “School of Revelation”), the Iraq School (the
“School of Opinion and Speculation”) and other early1 and modern 2
schools of fiqh whose approaches to ijtihad and treatment of evidence vary
according to the views of their leading scholars, their historical
circumstances and their social, human and cultural environments.
Shariah masalih have always been fundamental to the schools of
Islamic fiqh and that is why they have continued to provide the general
guiding principles for the way those schools understand and interpret texts,
apply ijtihad and react to events in the world around them.
However, there have also been considerable variations in the way in
which these schools have depended upon masalih, as well as the contexts
and terminology in which the masalih are expressed. The processes of
reasoning involved are highly complex. However, our intention here is to
examine what these schools’ masalih are and see how their leading
scholars have presented them – an approach we could call “the dialectic of
masalih and the schools of fiqh”.

1 Like the Egyptian School, the Qairouan School, the Fez School, etc.
2
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Topic 3: The dialectic of masalih and the schools of Islamic fiqh
There is an inseparable and ongoing relationship between masalih and
the schools of fiqh, despite the variations in approach and interpretation
we referred to above. That relationship has been determined by the
character of the schools themselves. Some of the main factors include:
– Pronouncements endorsing masalih by the fiqh scholars attached
to the various schools, whether they regard masalih as merely a
word that trips off the tongue or as one of the principles of their
deductive reasoning. The concept of masalih is expressed in a wide
range of terms, including: al maslaha al mursala, al istislah, al ijma’
al mabniy ‘ala’l maslaha, al istihsan al mabniy ‘ala’l maslaha,
qa’idat jalb al masalih wa dar’u’l mafasid, and qa’idat tasarruf
al ra’iy ‘ala’l ra’iyah manut bi’l maslaha. Other schools take a more
“close-up” view of masalih and see them as the basis for their
fatwas and rulings, or as a universally applicable and categorical
Shariah reality with legal force.
– The Shariah material used by those schools. The schools rely on
textual injunctions, Shariah rulings, inferences and interpretations
as a means of determining the authenticity of the masalih endorsed
by them (based on the degree of authenticity of the texts concerned
and the rulings they contain). By relying on these texts and rulings,
the schools are in fact basing their opinions on the masalih they
comprise and the benefits they indicate, which determine their
status as khair (good/well-being) for mankind.
– The extent to which those schools engage with the realities of daily
life reflects their commitment to people’s masalih and well-being.
If they failed to do so, they would wither away. It is this factor that
demonstrates a capacity for renewal and revival based on the
practice of upholding masalih in both their human and
denominational contexts.
If we take the above factors into consideration we can conclude that
Shariah masalih are central to the schools of fiqh. They account for a large
part of their body of knowledge and are a distinctive feature of their ijtihad.
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Upholding masalih in contemporary schools of fiqh
The modern schools of fiqh are an extension of the earlier ones and play
a similar role in teaching religious doctrine, issuing fatwas and practising
ijtihad, while instilling a commitment to the Shariah among members of the
public and promoting the values of the Faith in their daily lives.
Among the contemporary schools the promotion and upholding of
masalih has assumed an even wider range of forms and expressions. In this
connection, two elements merit particular consideration:
Firstly: Functional fiqh performance. By this I mean the function of the
schools of fiqh in educating the public, explaining fiqh rulings, practising
ijtihad, issuing fatwas and decisions, and proposing solutions to problems on
a fiqh basis. Some examples would include explaining how a modern Muslim
should worship, deal with other people and organise his social and family
affairs in situations such as the regular prayer on an aeroplane, performing
the tawaf (circumambulation of the Ka’aba in Mecca) on the upper floors of
the Grand Mosque, permissible foods in Western countries, and eating the
meat of machine-slaughtered and electrically stunned animals. Other rulings
relevant to modern-day practice cover matters such as purchase and sale
procedures, marriage by fax, internet, telephone etc., attesting marriage
contracts and registering them at official government departments, the rules
governing political, civic, economic, technological and military activities in
non-Muslim countries, cultural integration in those countries, etc.
The “functional performance” of the schools of fiqh – particularly the
modern ones – is highly significant where Shariah masalih and maqasid
are concerned, since the masalih in this category provide one of the main
points of reference for dealing with contemporary developments and legal
situations. The following example – attesting and registering marriage
contracts at official government departments – will suffice: here the
procedures of attestation and registration are required because of the
masalih they entail, which include the maslaha (singular of masalih) of
safeguarding the family’s lineage and honour, the maslaha of family and
social stability, and the maslaha of preventing trickery and suspicious and
corrupt behaviour and safeguarding public and private rights. In the distant
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past marriage contracts were concluded in an open, informal and
transparent manner without there being a need for anything to be put in
writing or registered with a court, municipality or ministry, since in those
days people would not generally dare to deny something that was true and,
in any case, they all knew each other. However, these days there is a lot
more confusion and many people are inclined to deny the truth or resort to
trickery, with the result that attestation is regarded as a necessary means
of protecting rights and preventing wrongdoing.
Secondly: Islamic and human functional performance in general. By
this I mean the function the schools of fiqh are able to perform in Islamic
and human life in general. This element is much broader than the first,
which is only relevant in an Islamic context (acts of worship, dealings
between Muslims, Muslim family affairs etc.) and does not apply to human
life as a whole.
In addition to their role in reconciling the different denominations and
promoting Islamic unity, the schools are also engaged in issues such as
citizenship, coexistence between Muslims and non-Muslims, sustainable
development, improving the environment and promoting food and water
security, economic self-sufficiency and data protection, as well as the
security of the citizen and society, human rights and ethical values.
The principles of masalih are highly applicable in all these areas and
provide the modern schools with a proper Shariah framework that will
enable them to perform the above functions in an effective and proper
manner.
We hope that our modern schools will continue to interact in a positive
manner with the world around them and join with others in decision-making
and contributing to their countries’ development, while at the same time
helping to reconcile disparate doctrinal positions and attitudes.
A proper approach to upholding masalih in the modern schools of fiqh
Masalih and the modern schools of fiqh are engaged in a dialectical
interaction. The link between the two is growing ever stronger with the
rising volume of religious, cultural and geographical contacts between
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different nations, together with the direct and indirect material, moral and
practical consequences of those contacts.
A proper approach to the concept of masalih
In the Religion of Allah the Most High, Shariah masalih are a reality
established through textual injunction, ijma’ (consensus) and deductive
reasoning. They are what Allah the Most High desires from mankind – His
wish being that mankind should worship Him, obey His commands and
comply with His prohibitions, and act in such a way as will bring them
benefits in this world and the Hereafter. The views of the ‘ulama (scholars)
on the nature of masalih are very similar, if not identical. They agree that
masalih exist in this world and the next and that they are designed to
safeguard man’s Faith, mind, intellect, lineage and property, and they also
agree that masalih exist at varying levels – some resulting from specific
rulings while others are based on general principles.
Sometimes there are contradictions between masalih when they are
applied to a particular action or situation. In such cases, it is necessary to
remove those contradictions by subjecting the instances in which they
occur to tarjih (giving preponderance to one position over another) and
ikhtiyar (exercising options) in accordance with established rules, principles
and procedures.
Masalih may be characterised by their “immutability, comprehensibility,
precision and continuity”1. They have an intrinsic quality which all ‘ulama
and fuqaha are agreed upon, even if they may differ over the means by
which they should be achieved.
In a nutshell, masalih are designed to:
– Instil the meaning of worship in people’s minds, souls and daily
lives2
– Produce benefits for people and protect them from harm in this
world and the next.
1 Ibn al Khawja: Mohammed al Tahir bin ‘Ashur wa Kitabuhu Maqasid al Shari’ah al Islamiyyah, 2/136.
2 See my book Al Ijtihad al Maqasidi, P.43.
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They are identified and achieved through a combination of sources,
tarjih, comparison and conciliation, entailing an approach which involves
opting for what is possible and what should be given priority while taking
account of actual circumstances.
One example of these masalih is the question of citizenship when a
Muslim is living in a non-Muslim, non-Arab society. Specific issues here
include religious observance (in accordance with his right to religious
freedom), his family affairs (in the light of the citizenship laws), and his
intellectual identity (in the light of his cultural and educational background
and as guaranteed by the laws of the country in which he is a resident). In
practice, these rights and benefits may not be entirely problem-free. He may
encounter hostility, disrespect, ridicule or provocation from the host
community. However, he will try as far as possible to live according to the
Shariah of Islam, while seeking to avoid problems or confrontation. When he
is unable to observe certain specific precepts because of his situation, he
will no longer be under an obligation (from a Shariah point of view) to do so.
A proper approach to the modern schools of fiqh
The modern schools of fiqh are an “extension” of the established
schools that have existed throughout Islam’s history. They share the same
knowledge of Islam, its rulings, its teachings and its principles of ijtihad,
and they adopt the same approach to everyday life and to proposing
solutions to its problems. Culturally, both the traditional and modern
schools have always championed progress and material and spiritual
development at home and abroad.
Like their predecessors, today’s schools of fiqh are committed to
keeping pace with the demands of the modern age, yet without sacrificing
their adherence to the Shariah and their commitment to its textual
injunctions and ijtihad rulings.
Throughout their history these schools have regarded masalih as being
in tune with human nature and as vital tools for satisfying man’s physical,
spiritual and intellectual needs. In following the “middle way” they are in
line with Allah’s Straight Path and Right Guidance.
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Constants in the modern schools of fiqh
The constants are the Islamic Faith, its meanings, its rulings, its
guidance and its maqasid. These are immutable in every time, place and
situation. Every reputable school has an extensive body of knowledge and a
sound, realistic approach to establishing and upholding the Islamic religion
and involving its adherents in the life of the community.
More specifically, these constant elements include:
– Categorical creedal, Shariah/legal, cultural and moral truths which
form an essential part of the Faith and may not be denied or
abrogated.
– An approach which recognises the need for ijtihad and the Shariah
requirement of furudh al kifayah (obligations binding upon the
community as a whole), such as the creation of educational,
media, judicial and ifta’ institutions. These include the
establishment of reputable schools of fiqh to provide guidance for
the community in such areas as “useful” knowledge, authentic
ijtihad, high literature and social solidarity and cohesion.
– Rules and instruments of ijtihad, including principles for deriving or
deducing masalih.
The approach adopted by our modern schools of fiqh is consistent with
these constant elements, which endow them with their focus, legitimacy,
stability and capacity for revival and renewal and ensure that they remain
true to the rules, principles and traditions of the Faith.
Variables in the modern schools of fiqh
The variables include terminology, institutional and organisational
systems, operating methods, approaches to dealing with contemporary
human, social and psychological situations, the use of modern technology
and telecommunications, analysing and comparing situations, diagnosing
common factors in human societies and cultures, etc. Generally speaking,
these variables cover anything that is relevant to a specific time, place or
circumstance and is not governed by a “constant”.
188

UPHOLDING MASALIH (BENEFITS/PUBLIC INTERESTS)

Our modern schools (particularly those based in countries outside the
Islamic world, such as Western Europe, the Americas, China, Australia and
Japan) must necessarily comply with the principles of fiqh legitimacy. While
they should act in accordance with historical precedent and the textual
injunctions, principles and maqasid of the Islamic Shariah, they should also
take local conditions into account to ensure that their approach provides the
best possible framework for tackling the problems in the regions where they
are based and produces the best and most beneficial results for the local
inhabitants. This is why their fiqh is described as fiqh al buldan (country fiqh)
or fiqh al amsar (regional fiqh) and the local fuqaha (fiqh scholars) are
referred to as fuqaha al buldan or fuqaha al amsar – as fuqaha of the Iraqi
region, for example, or fuqaha of the regions of the Hejaz, Syria or Yemen.
This links the local fiqh directly to the region in which it was produced and
indicates its relationship with the relevant place, time and local circumstances.
Constants and variables in Shariah masalih
The masalih constants are the established truths based on – and
extrapolated directly from – Shariah textual injunctions and ijma’. They
also include Shariah positions which are definitive, long-established,
moderate, balanced, just, free from prejudice or bias and compatible with
human nature and what the normal human intellect regards as reasonable.
Among other masalih constants are acts of worship - the manner of
which has remained unchanged whatever the time, place or circumstance and the essential features of family and social organisation and human
interaction; these may include expressions of intention to conclude a
contract of marriage or sale, where the intention is a constant, while the
situation, context or form of contract may be variable and may consist of
no more than a spoken word or a gesture.
Also variable in Shariah masalih are the means that may be adopted to
produce the best and most appropriate results. Examples of these may
include ways of structuring and regulating civil, social and administrative
organisations in order to promote harmony between members of the
community, economic progress, material prosperity, spiritual development
and institutional and administrative efficiency.
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Other variables include the revitalisation of the Faith through applying
the Shariah and masalih principles to present-day situations. This requires
not only a proper understanding of the situation concerned and the applicable
Shariah ruling; what is also needed is an understanding of modern knowledge
and science and the realities of everyday life in the world of today.
A proper approach to the dialectic between masalih and the
modern schools of fiqh
This dialectic concerns the relationship between masalih and the
contemporary schools of fiqh. In essence, masalih provide the cornerstone
and foundation of these schools and the way they interpret and apply the
Shariah, while the schools of fiqh define and promote masalih, with regard
to both their Islamic content (rulings, furu’, masa’il – or propositions –
fatwas, decisions etc.) and the methodological, institutional and practical
features which characterise these schools and their approach to religious,
humanitarian, educational, cultural and other issues.
Today the modern schools of fiqh are called upon to apply the
maqasid of the Shariah and the masalih of mankind in a studied, just and
balanced manner so that they can form an effective framework for
determining how we – as human beings – should worship and carry out
our functions as members of society.
The different categories of “upholding masalih” in the modern
schools of fiqh
These categories include:
Worship and human and material development.
This category covers acts of worship and human productivity in the
sense of land development and the development of human resources and
man’s material, spiritual and cultural assets. It also applies to the way people
coexist, interact and exchange ideas, material and cultural benefits, etc.
The areas covered by this category offer the modern schools of fiqh
considerable scope to contribute to the well-being of the human race
through the application of Islamic principles, particularly ijtihad.
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Furud al ‘ain (obligations binding upon the individual) and furud
al kifayah (obligations binding upon the community as a whole).
This category covers the two classes of furudh (obligations) ordained
by the Shariah as binding upon Muslims, whether as individuals or in a
collective capacity. As we all know, Islamic fiqh deals with what are referred
to as furudh al ‘ain – that is, obligations that apply to every individual
Muslim (such as the regular prayer, fasting in the month of Ramadhan,
paying the zakat, performing the ‘Umrah, etc.) – and furudh al kifayah.
The latter class of obligations – i.e. furudh al kifayah – are incumbent
upon the Ummah (Islamic Nation) and the State; they are also individually
binding upon certain groups, organisations and authorities. If these groups
perform their obligations, they cease to be binding on the rest of the Muslim
community, while if they fail to do so, the whole community becomes liable
and culpable as long as it fails to make sufficient effort to perform them.
Examples of furudh al kifayah include the Funeral Prayer, relief aid,
performing the roles of imam, judge and mufti, teaching, technological
studies, military service, economics, industry and engagement in civic,
environmental, political and other activities and duties.
Our modern schools of fiqh are required to play an active and positive
role in their approach to both these categories of furudh. They should
concern themselves with every aspect of them and provide opinions, rulings
and fatwas on the obligations that are incumbent upon Muslims today in
the light of the Shariah masalih and maqasid. They have a vital part to play
in educating the public and contributing to a wide range of fields such as
the media, administration, politics, citizenship, interfaith and
interdenominational dialogue, etc.
In this connection, established and recognised masalih offer an ideal
Shariah frame of reference.
And success is from Allah. And may the Blessings of Allah be upon our
Prophet Muhammad and upon his Family and Companions.
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